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IN THE 


United States Court oi Appeals I 

For The District of Columbia Circuit. ! 


No. 10846. 


THE CITIZENS BANK OF WASHINGTON, Petitioned 

V. ! 

DISTRICT OF COLUMBIA, Respondent. 


PETITION FOR REHEARING IN BANC. 


The Citizens Bank of Washington, Petitioner in thej 
above-entitled cause, hereby petitions the Court to stay the j 
mandate therein, to vacate the judgment entered by thej 
Court therein, to grant rehearing thereon before all Judges i 
of the Circuit sitting in banc, and upon such further con-1 
sideration to enter a judgment reversing the decision of the 
Board of Tax Appeals that Petitioner was liable for gross ' 
earnings tax for the tax fiscal year 1948 (which began July 
1,1947) although Petitioner had discontinued business Jan- j 
uary 31, 1947, had gone into voluntary liquidation Febru- I 
ary 6, 1947, and was not at any time during the tax fiscal 
year 1948 a bank or engaged in any business. 

The decision and the judgment of the Court appear to be 
based upon a construction of the taxing statute contrary to 
the intention of Congress clearly expressed in a part of the 
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statute which apparently was overlooked by the Court and 
upon the erroneous assumption by the Court that to sup¬ 
port Petitioner's position it is necessary to read a proviso 
into the statute. The decision and the judgment are in con¬ 
flict with the views expressed by this Court in other cases 
construing the same taxing statute and in another case con¬ 
struing a substantially similar taxing statute, such views 
being entirely consistent with Petitioner’s contention that 
the tax upon the gross earnings of banks is a franchise tax 
upon the right to do business in the tax year in which the 
tax is assessable and payable measured by a percentage of 
the gross earnings of the preceding year. The Court ap¬ 
pears to have ignored the legislative history of the taxing 
statute and to have ignored also the long-continued admin¬ 
istrative construction of the statute, particularly as evi¬ 
denced by the opinion of the Corporation Coumsel of the 
District of Columbia in a similar case. The decision of the 
Court holds in effect that the tax is actually upon the gross 
earnings themselves. It would follow from such holding 
that the tax is unconstitutional and invalid. The sugges¬ 
tion is respectfully made that this case is of sufficient im¬ 
portance to warrant a rehearing before the Court in banc 
because, as observed by Judge Prettyman in his dissenting 
opinion, the character and meaning of the tax have been 
established with complete clarity for almost fifty years and 
to discard now those established rules may bring about 
many unanticipated undesirable results tax-wise to the Dis¬ 
trict government, and, we may add, to the taxpayers of the 
District as well. 

L 

1. The Court in its decision' quotes from the taxing stat¬ 
ute as found in Sec. 47-1703, D. C. Code, 1940 ed., but fails 

1 This case was decided by a per curiam decision upon authority of the 
Court’s decision in the cases of Columbia National BotiJc of Washington v. 
District of Columbia, decided the same day. The references to the decision 
of the Court and to the dissenting opinion of Judge Prettyman arc to the 
decision and the opinion filed in the companion cases. Nos. 10844 and 10854, 
Columbia National Bank of Washington v. District of Columbia, decided 
June 28, 1951. 


I 
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to quote certain material provisions of the statute as en¬ 
acted by Congress and set forth in the Statutes at Large of 
the United States. The D. C. Code, 1940 ed., is merely an 
editorial compilation of statutes relating to the District j of 
Columbia. As is well known, there are errors in it ajnd 
omissions from it. Sec. 49-102 of the Code makes it pri^a 
fa-cie, but not conclusive, evidence of the laws relating I to 
fhe Distrcit of Columbia. Resort to the Statutes at Large 
is sometimes necessary to establish conclusively the exqct 
provisions of a particular statute. The taxing statute iln- 
volved in this case is the Act of July 1, 1902, 32 Stat, 6!^9, 
oh. 1352, as amended by the Act of April 28, 1904, 33 St£,t. 
564, ch. 1815, and by the Act of July 26,1939, 53 Stat. 11C7, 
ch. 367. The pertinent provisions of the statute as found 
in the Statutes at Large of the United States are reprj)- 
duced at page 4 of this Petitioner’s Brief. They are s^t 
forth here again as follows: 

“Taxation of Personal Property. 

“Sec. 6. That in order to provide revenues to meelt 
the appropriations made by this Act and appropria¬ 
tions to be hereafter made to provide for the expensejs 
of the government of the District of Columbia, it i^ 
further enacted: • • * 

“Par. 7. • • * 

“That hereafter, beginning with the fiscal year com¬ 
mencing July first, nineteen hundred and four, incorj- 
porated savings banks paying interest to their depos ¬ 
itors shall, through their president or cashier, makti 
report under oath to the board of personal tax apprais¬ 
ers on or before the first day of August in each yeai' 
as to the amount of their gross earnings, less the 
amount paid as interest to their depositors for the pre¬ 
ceding year ending June thirtieth, and shall pay there¬ 
on to the colector of taxes of the District of Columbia 
four per centum per annum.” 

2. Resort to the Statutes at Large discloses that para-| 
graph 2 of Sec. 47-1703 of the D. C. Code, 1940 ed., and alsoj 



4 


the quotation from the statute appearing in the Court’s de¬ 
cision omit the following extremely significant provision: 

“That hereafter, beginning with the fiscal gear com¬ 
mencing July first, nineteen hundred and four, •••.»’ 
(Emphasis supplied.) 

The words “beginning with the fiscal year commencing 
July first, nineteen hundred and four” state with indubita¬ 
ble clarity that Congress intended the tax imposed by that 
provision to apply for the first time as a tax for the tax 
fiscal year 1905 (the year which began July 1, 1904 and 
ended June 30, 1905) upon the basis of a report of gross 
earnings for the preceding year ending June thirtieth (the 
year which began July 1, 1903 and ended June 30, 1904). 
Surely, under the literal, precise wording of this statute, 
if an incorporated savings bank in existence on January 31, 
1904 went into voluntary liquidation on some date prior to 
July 1, 1904, for example, on February 6, 1904, it would 
not have been an incorporated savings bank on July first, 
nineteen hundred and four. Therefore, beginning with the 
fiscal year commencing July first, nineteen hundred and 
four, it would not have been required thereafter to file on 
or before the first day of August nineteen hundred and 
four, a report as to the amount of its gross earnings for 
the preceding year. The statute as found in the Statutes 
at Large, when read as a whole, states as clearly as possi¬ 
ble that that tax was to commence with the year beginning 
July 1, 1904 upon the basis of a report of gross earnings 
for the preceding year ending June thirtieth. Congress 
said in so many words that the tax returnable each August 
first beginning with the fiscal year commencing July first, 
nineteen hundred and four, is a tax for the year of the re¬ 
turn measured by the gross earnings of the preceding year. 
The Court erred in failing to give effect to this important 
provision which was omitted from the Court’s quotation 
of the statute. 

3. Petitioner did not and does not contend, as errone¬ 
ously assumed by the Court in its decision, that any pro- 
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viso be written into the statute. Petitioner's position w^as 
and is that the statute is quite clear as enacted and neejds 
no interpolation of words to make plain that it levies! a 
franchise tax for each current fiscal year measured by t|ie 
gross earnings of the preceding year. The statute says 
very simply and quite clearly that beginning with the fischl 
3 ’’ear commencing July 1, 1904 incorporated savings banp 
paying interest to their depositors shall make report und^r 
oath to the board of personal tax appraisers on or before 
the first day of August in each year as to the amount ^f 
their gross earnings for the preceding year. The Court iln 
its decision states that it is undisputed that Petitioner w^s 
an “incorporated savings bank”. Certainly prior to Felj)- 
ruary 6, 1947, Petitioner was an “incorporated savingjs 
bank,” but there can be no doubt 'whatever that when oli 
February 6,1947 Petitioner went into voluntary liquidatioji 
it ceased to be an “incorporated savings bank” or an^ 
other kind of bank, and was prohibited by law from there¬ 
after ever resuming the banking business. The tax involved 
in this case is for the tax fiscal year 1948, which commence^ 
July 1,1947. For that year “incorporated savings banks 
were required on or before the first day of August in tha 
fiscal year to make a return of gross receipts. Long prio 
to the beginning of that fiscal year Petitioner had ceased 
to be an “incorporated savings bank”. On the critical taxJ 
ing date it had no deposits, had no loans outstanding, and 
was prohibited by law from engaging in the banking busin 
ness. Petitioner was not then an “incorporated savingsj 
bank,” or any other kind of bank, and consequently waSj 
not required to make a report of gross earnings on or be-1 
fore August 1, 1947 for the preceding year ending Junej 
thirtieth. | 

n. i 

I 

4. The decision of the Court is in direct conflict with the | 
views expressed by this Court in American Security 
Trust Co. V. District of Columbia, 29 App. D. C. 265, Union 
Trust Company v. District of Columbia, 29 App. D. C. 270, 


I 

1 
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and District of Columbia v. Glass, 27 App. D. C. 576. Those 
cases involved the gross earnings tax enacted in 1902, which 
is basically the taxing statute involved in the present case. 
Those cases simply could not have been decided as they 
were unless the tax for the tax year which began July 1, 
1902 was a tax imposed for that year but measured by the 
gross earnings of the 'preceding year ending the thirtieth 
day of June. As observed by Judge Prettyman in his dis¬ 
senting opinion, this Court in the American Security S 
Trust Co. case made it perfectly clear in its statement of 
the case that the tax computed upon the gross earnings for 
the fiscal year ended June 30, 1902 was for the year begin¬ 
ning July 1, 1902. As observed further by Judge Pretty- 
man in his dissenting opinion, the Court in deciding the 
present cases says that if this is a franchise tax it is a fran¬ 
chise tax for the year preceding its payment, not the year 
in which it is paid, but precisely the opposite of that was 
held by this Court as to this same tax in the American Se¬ 
curity S Trust Co. case, supra. If the decision in the pres¬ 
ent cases is to stand, then the decisions of this Court in the 
other cases referred to above should be reversed. How¬ 
ever, we submit that those cases were decided correctlv in 
accordance with the position then taken by the District of 
Columbia, and that the present cases should be decided 
consistently with the decisions made in those earlier cases. 
The decision of the Court in the present cases is erroneous 
in failing to decide the present cases consistently with the 
decisions in those other cases, which have not been reversed 
or even distinguished. 


m. 

5. The decision of the Court is inconsistent with the de¬ 
cisions of this Court in Neild v. District of Columbia, 71 
App. D. C. 306,110 F. 2d 246, and General Electric Supply 
Corp. V. District of Columbia, 71 App. D. C. 322, 110 F. 2d 
262. In those cases this Court held that the business privi¬ 
lege tax imposed by the Act of August 17, 1937, 50 Stat. 673, 
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688, was a tax upon the privilege of engaging in busings 
during the tax year in which the tax was assessable meas¬ 
ured by the gross receipts of the preceding year. In ^he 
General Electric Supply Corp. case, this Court stated jin 
part (p. 323): j 

‘‘It is apparent that appellant’s argument proceeds 
upon the theory that the tax is upon actual gross i^e- 
ceipts for the preceding year. Upon no other theo^ 
is it even plausible. To the contrary, however, the thx 
is upon the privilege of engaging in business during 
the year succeeding the enactment of the statute. It !is 
a reasonable assumption that gross receipts for a fi^ll 
preceding year will provide a/n approximately accurate 
mea>sure of the business which will be conducted by the 
taxpayer during the year of the exercise of the privi¬ 
lege; • • • (Emphasis supplied.) j 

The Court in a footnote to its decision in the instant cases 
states that Neild v. District of Columbia, supra, is irrele¬ 
vant because in the statute there involved Congress saia 
the tax was “for” a specified year, the applicable statute 
reading: 

“For the privilege of engaging in business in thi 
District of Columbia each person so engaged shall pay 
to the colector of taxes of the District of Columbia foj- 
the fiscal year 1937-1938 a tax equal to two-fifths of 1 
per centum of the gross receipts in excess of $2000 
derived from such business for the calendar year 1936 




The Court, in stating that Neild v. District of Columbia is| 
irrelevant, again fell into the error of overlooking the in-| 
troductory words of the gross earnings tax Act as set forth j 
in the Statutes at Large but not found in the D. C. Code. j 
We submit that when Congress said in the gross earnings 
taxing Act “beginning with the fiscal year commencing 
July 1,1904” this was exactly equivalent to what Congress | 
said in the business privilege tax act when it imposed the j 
tax “for the fiscal year 1937-1938”. In other words, “be- 1 
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pnning with’’ is the equivalent of “for”. It necessarily 
follows from what -was decided by this Court in the cases 
of Neild V. District of Columbia and General Electric Sup¬ 
ply Corp. V. District of Columbia that the gross earnings 
tax is also a tax upon the privilege of engaging in business 
during a particular tax fiscal year measured by the gross 
earnings of the preceding year. 

IV. 

6. The Court in its decision has ignored completely the 
legislative history of the taxing statute and its long-con¬ 
tinued administrative construction as evidenced by admin¬ 
istrative rulings and opinions of the Corporation Counsel 
of the District of Columbia. Both subjects were developed 
at length in Petitioner’s brief and discussed in oral argu¬ 
ment. No reference whatever is made by the Court in its 
decision to the legislative history. It is true the decision 
refers briefly to the fact the tax officials have referred to 
the tax as “for” the years in which it is assessed and col¬ 
lected, but no mention is made of the Assessor’s ruling in 
the case of the Central Savings Bank nor to the opinion of 
the Corporation Counsel in the case of the Merchants Bank 
and Trust Company, in which Mr. Vernon E. West, as Act¬ 
ing Corporation Counsel, expressed the view that it was 
very doubtful if the tax could be collected from a bank 
which had ceased to do business for the taxable period sub¬ 
sequent to that when it so ceased to do business, and that 
any doubt in such case should be resolved in favor of the 
taxpayer. As observed by Judge Prettyman in his dis¬ 
senting opinion, the effect of the Court’s decision is to dis¬ 
card established rules of almost fifty years’ standing. 

V. 

7. The effect of the Court’s decision, confirmed by state¬ 
ments in the majority opinion, is to hold that the gross 
earnings tax is a tax on the gross earnings themselves. 
This would make the tax a direct tax on the earnings in- 
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stead of a franchise tax, notwithstanding the many ca^es 
decided by this Court holding that the tax is a franchise 
tax and upholding its validity on that basis. More impbr- 
tant, if as decided by the Court in these cases the tax i^ a 
tax upon the gross earnings themselves, it follows that the 
tax is unconstitutional and invalid. To be considered valid, 

I ' 

Congress must have the power to levy a tax on the gross 
earnings regardless of the source from which they may be 
derived. Yet ever since McCulloch v. Maryland it has been 
settled law that Congress cannot tax the obligations |of 
States, or subdivisions thereof, many of which are held fn 
local bank portfolios, or the interest from such obligations. 
To hold that the tax is one upon the gross earnings mulst 
necessarily invite an attack upon the constitutionality and 
validity of the taxing Act, an invitation which should npt 
be extended at this late date except after consideratibn 
thereof by the full Court and then only by deliberate in¬ 
tention. 1 

I 

Wherefore, Petitioner prays the Court; j 

(1) To stay its mandate pending its decision on this pd- 

tition; | 

I 

(2) To vacate the judgment entered herein on June 2^, 

1951; 1 

(3) To grant rehearing, reargument, and further conj 

sideration before all judges of the Circuit sitting in banc j 
and I 

I 

(4) Upon such further consideration, to enter a judg-| 

ment reversing the decision of the Board of Tax Appealsj 
for the District of Columbia. 1 
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Counsel for Petitioner hereby certify that this Petition 
for Rehearing in Banc has been filed in good faith and not 
for purposes of delay. 

James Cunningham Rogers, 

0. R. McGuire, Jr., 

810 Colorado Building, 
Washington 5, D. C., 
Attorneys for Petitioner. 

Hogan & Hartson, 

Of Counsel. 

July 13, 1951. 


Certificate of Service. 

I hereby certify that prior to filing the foregoing and 
annexed Petition for Rehearing in Banc I served the same 
on the Respondent, the District of Columbia, by mailing a 
copy thereof, postage prepaid, on this 13th day of July, 
1951, to Messrs. Vernon E. West, Corporation Counsel, 
D. C., Chester H. Gray, Principal Assistant Corporation 
Counsel, D. C., and George C. Updegraff, Assistant Corpo¬ 
ration Counsel, D. C., District Building, Washington 4, 
D. C. 

James Cunningham Rogers, 
Attorney for Petitioner. 
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Washington 4, D. C. 
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D. C. OOVCRNMCNT 



Respondent’s Statement 
of 

QUESTIONS PRESENTED 


1. The principal question is whether an incorporated 

bank which engaged in the banking business for the firsi 
7 months of the fiscal year ended June 30, 1947, but not 
thereafter, is liable for a tax on its gross earnings for that 
period of 7 months under the applicable statute. I 

2. Another question presented is whether an allegec^ 

long-continued administrative construction of the statute 
involved was established by competent evidence and, if so, 
whether such alleged administrative construction exempts 
petitioner from taxes on its gross earnings for the first 
7 months of the fiscal year ended June 30, 1947. I 



INDEX 


Subject Index 


PACE 


Summary of Argument _ 

Argument: 

I. The tax imposed upon gross earnings each year is based upon 
business done and not upon biisiness to be done in a subse¬ 
quent year _ 

II. The alleged long-continued administrative construction oj the 
statute involved was not established by competent evidence 
and, even if proved, would not exempt petitioner from the 

taxes - 

Conclusion ___ 

Appendix _ 

f 


1 


2 


12 

15 

15 


Cases Cited 


American Security & Trust Co. v. District oj Columbia, 29 App. D. C. 

265, 268___ 

Chambers v. Robertson, _U. S. App. D. C. 183 F. 2d 144_ 

Chesapeake <fc Potomac Telephone Co. v. District oj Columbia., 39 App. 

D. C. 565, 569 _ 

Colgate Palmolive Peet Co. v. District oj Columbia, 71 App. D. C. 324, 

no F. 2d 264 ___ 

Columbia National Bank oj Washington v. District oj Columbia, (Pend¬ 
ing in Court of Appeals) No. 10^44_ 

Columbia National Bank oj Washington v. District oj Columbia, (Pend¬ 
ing in Court of Appeals) No. 10354_ 

Crooks V. Harrelson, 282 U. S. 55, 75 L. Ed. 156, 51 S. Ct. 49_ 

District oj Columbia v. Glass, 27 App. D. C. 576, 580 _ 

District oj Columbia v. Riggs National Bank, 58 App. D. C. 349, 30 

F. 2d 873 _ 

Gibbons v. District oj Columbia, 116 U. S. 404, 29 L. Ed. 680, 6 S. Ct. 
427 ___ 


S 

4 

5 
9 

4 

I 

•1 

9 

5 

8 

C 


i 
















u 


INDEX—Continued 


PAQ£ 

Hamilton National Bank of Washington v. District of Columbia (and 

seven other cases), 85 U. S. App. D. C. 109, 176 F. 2d 624-5,14,15 

Hazen v. Hardee, 64 App. D. C. 346, 78 F. 2d 230 _2,6,7,15 

Houghton v. Payne, 194 U. S. 88, 48 L. Ed. 888, 24 S. St. 590 _ 14 

Maine v. Grand Trunk Railway Co. of Canada, 142 U. S. 217, 35 L. Ed. 

994, 12 S. Ct. 121_ 6 

National Steel Corporation v. United States (CA 3, 1943), 133 F. 2d 256 11,12 

Neild V. District of Columbia, 71 App. D. C. 306, 315, 110 F. 2d 246- 6,10 

Payne v. Houghton, 22 App. D. C. 234, 249, Affirmed sub. nom- 14 

Rogan v. Baltimore and Ohio Railroad Co. (CA Md., 1947), 188 Md. 44, 

52 A. 2d 261_9,13,15 

Security Savings & Commercial Bank v. District of Columbia, 51 App. 

D. C. 316, 279 Fed. 185_ 4,5 

Standard Stoker Co. v. United States (Court of Claims, 1945), 62 F. 

Supp. 404 -11,12 

Story V. Snyder, _U. S. App. D. C._, 184 F. 2d 454, 458 - 9 

United States ex rel, United States Borax Co. v. Ickes, 68 App. D. C. 

399, 409, 98 F. 2d 271, 281, cert, denied 305 U. S. 619, 59 S. Ct. 80, 83 

L. Ed. 395 _ 7 

Vicksburg S. & P. R. Co. v. Dennis, 116 U. S. 665, 670, 29 L. Ed. 770, 

772. 6 S. Ct. 625 _ 13 

St.^tutes Citeu 

Act of October 1, 1890, 26 Stat. 625, 629, c. 1246, Sec. 16- 7,8 

Act of July 1,1902, 32 Stat. 619, c. 1352: 

Sec. 6.: 

Par. 5 _ 3,8 

Par. 7- 3,8 

Par. 9 _ 5 

Par. 14 - 9 

Par. 17_ 10 

Act of March 3, 1917, 39 Stat. 1046, 1047, c. 160, Sec. 9- 8 

Act of May 16, 1938, 52 Stat. 356, 363, c. 223 - 10 

D. C. Code 1940: 

547-1207 _ 8 

547-1701 _ 3 

547-1703 _ 3 

547-1704 _ 5 

547-1706 _ 9 

547-1709 - 10 




























INDEX—Continued 


iii 


District of Columbia Revenue Act of 1939, 53 Stat. 1085, 1107, c. 367: 
Title IV: 

Sec. 1_ 

Sec. 2 _ 

Title VII_ 

Revenue Act of 1916, 39 Stat. 756, 789, c. 463 _ 

Revenue Act of 1921, 42 Stat. 227, 294, c. 136_ 

Revenue Act of 1924, 43 Stat. 253, 325, c. 234 _ 

Revenue Act of 1945, 59 Stat. 556, 574, c. 453: 

Title II, Sec. 201_ 


PAGE 


8 

6 

10 

10 

10 

10 


12 


Other AuTHORiriE-s 

2 Cooley, The Law of Taxation (4th Ed., 1924): 

Secs. 876, et seq. _ 

Sec. 879 _ 

Holme.s Fedenal Taxes. 1923 ed._ 


12 

12 

11 


10. 
















IN THE 


United States Court of Appeals 

FOR THE District op Columbia Circuit 


No. 10,846 


-The Citizens Bank of Washington, Petitioner, 

V. 

District of Columbia, Respondent. 


ON PETITION FOR REVIEW OF DECISION OF THE BOARD OF TA^ 
APPEALS FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR RESPONDENT 


SUMMARY OF ARGUMENT 

The statute involved imposes taxes on gross earnings of 
banks each year. Banks are required to report, on ojr 
before August first each year, their gross earnings for th^ 
preceding year ending June 30th and to pay the taxek 
computed thereon. The tax is a franchise tax for the doing 
of business. If no business is done, there will be no ean^ 
ings, and therefore, no tax. The amount of the tax fluctu^ 
ates with the quantity of business transacted, and is measj- 
ured by it. 

1 
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The tax is clearly imposed upon the gross earnings of 
business done and previously enjoyed; and in its operation 
there is automatic apportionment of the tax where a tax¬ 
payer engages in business for less than a full year. Peti¬ 
tioner’s contention that the tax is for each next following 
year h^s no basis in the statute or applicable decisions 
and is erroneous. 

Petitioner’s assertion that there has been a long-con¬ 
tinued administrative construction of the taxing statute 
holding that the tax involved is for the year next following 
the year in which the gross earnings were earned is not 
supported by competent evidence and is erroneous. The 
evidence adduced merely indicates, if anything, omissions 
of taxing officers in certain previous years to mahe assess¬ 
ments and cannot control the duty imposed by law upon 
their successors. The case of Hazen v. Hardee, infra, 
clearly shows that in 1935 banks which discontinued busi¬ 
ness were required to pay taxes on the gross earnings of 
business done. The only competent evidence in the record 
showing the administrative construction of the statute in¬ 
volved as to the taxation of the gross earnings of a bank 
which has gone out of business is the approved opinion of 
the Corporation Counsel applicable to this petitioner, in 
which the case of Hazen v. Hardee was relied upon. 

ARGUMENT 

I 

The tax imposed upon gross earnings each year is based 
upon business done and not upon business to be done 
in a subsequent year. 

There is no dispute about the material facts applicable 
to this point of argument. Petitioner, an incorporated 
bank, was engaged in the banking business in the District 
of Columbia from 1925 until January 31, 1947, when it 
discontinued such business (App. 12, 13). 
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Sec. 6, Pars. 5 and 7, of the Act of July 1, 1902, 32 St^it. 
619, c. 1352, as amended (Secs. 47-1701 and 47-1703, D. jC. 
Code 1940), require certain banks and trust companies, 
through their proper officers, to make affidavits to tjie 
Board of Personal Tax Appraisers on or before the fii^st 
day of August each year as to the amounts of their grop 
earnings “for the preceding year” ending the 30th day of 
June, and to pay to the Collector of Taxes the prescrib(jd 
percentage of such, gross earnings. National banks, trust 
companies and other incorporated banks (except savings 
banks) are required to pay six per centum on their grop 
earnings; and incorporated savings banks paying interest 
to their depositors are required to pay four per centum on 
their gross eanings, after having deducted the amount paid 
as interest to their depositors. j 

Under the plain language of the statutes involved, pe 
petitioner, whether classified as an “incorporated bank” 
other than a savings bank or as an “incorporated savings 
bank,” was required to report its gross earnings for the 
year ending June 30, 1947, on or before August 1, 1947, and 
pay the tax thereon. However, the petitioner did not fi]|e 
its report of such gross earnings until April 28, 1948 (Apb. 
13) after an opinion of the Corporation Counsel, holding 
that petitioner was subject to tax on its gross earnings for 
the preceding year ending June 30, 1947, had been ap¬ 
proved by the Commissioners of the District of Columbip 
sitting as a Board (App. 39-43). [Although petitioner 
was assessed on its gross earnings at 6% (App. 7), as aji 
“incorporated bank” other than a savings bank, the BoarO 
of Tax Appeals for the District of Columbia determineii 
that petitioner should be taxed on such earnings, less in¬ 
terest paid to depositors, at 4% (Tr. 29; App. 14), as an 
incorporated “savings bank.”] 

Petitioner contends that since the tax is a franchise tax 
it is imposed for the privilege of doing business in the tax 
year in which the tax is assessable and payable and is 
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simply “measured” by a percentage of the gross earnings 
for the preceding year (Pet. Br., pp. 6, 7); hence, peti¬ 
tioner says, it is not liable for the tax on its gross earnings 
for the period of seven months in the fiscal year ending 
June 30, 1947, because it did no business in the fiscal year 
beginning July 1, 1947 and ending June 30, 1948. This is 
the identical theory, stated differently, of the petitioner in 
the case of The Columbia National Bank of Washington v. 
District of Columbia, now pending in this Court (No. 10,- 
854). In a companion case (No. 10,844) the Columbia Na¬ 
tional Bank has the additional theory that since it engaged 
in business for only five months of the last fiscal year of its 
existence it can be taxed only on 5/12ths of its gross earn¬ 
ings for the preceding 12 months. The present petitioner 
does not advance this latter theory. 

Undoubtedly, the tax here involved is a franchise tax, 
as determined by this Court in Security Savings <& Com¬ 
mercial Bank v. District of Columbia, 51 App. D. C. 316, 
279 Fed. 185. This Court said in that case: 

“ * * * If there are no earnings, there will be no 
tax, no matter how much property the corporation 
may own, and there will be no earnings unless 
business is done. The amount of tax fluctuates 
icith the quantity of business transacted, and is 
measured by it. • • •” (Emphasis supplied.) 

There is nothing, however, in the statute involved or 
the decisions of this Court construing it warranting as¬ 
sumption that the tax is imposed for the doing of business 
during a year other than that in which the business is done. 
The statute, in plain terms, imposes the tax upon the gross 
earnings which have been earned during the preceding 
year; and, as this Court pointed out in the Security Sav¬ 
ings & Commercial Bank case, supra, there will be no earn¬ 
ings unless business is done, and if there are no earnings 
there will be no tax. 
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The tax is clearly imposed upon the fruits of the busin(^ss 
already enjoyed. The amount of tax due, of course, can¬ 
not be determined until the amount of gross earnings is 
known at the end of the prescribed period or after the tax¬ 
payer discontinues business. There is nothing novel in 
this method of taxation; it is common to Federal, District 


of Columbia and various State income tax laws. 

Neither is the tax unfair, unequal, or discriminato|*y. 
This Court also pointed out in the Security Savings | S 
Commercial Bank case, sugra, that the amount of tax fliic- 
tuates "with the quantity of business done. The tax is self- 
apportioning; since it is measured by gross earnings from 
business done, any taxpayer engaged in business for only 
one day, one week, five months, or other period of time less 
than a full year, is required to pay a tax on its gross earn¬ 
ings from the business done for that period. Also, excem 
for the classification of banks for taxation on their grops 
earnings,' the taxes involved are practically self-assessing 
when proper and timely returns are filed,^ as is the case 
with respect to taxation of the gross earnings of building 
associations under Par. 9, Sec. 6, of the statute here in¬ 
volved.^ This is clear from the case of District of Columb'M 
V. Glass, 27 App. D. C. 576, 580, cited and relied upon in 
petitioner’s brief. Neither the Glass case decision nor ary 
other decision of this Court relied upon by petitioner su])- 
ports the petitioner’s contention that the tax involved Is 
imposed for the privilege of enga^ng in business in the 
year next following that during which the taxpayer eif- 
gaged in business and accumulated the gross eamingp, 
rather than for the business privilege already enjoye^. 
There can be no question that the Congress of the Unitelrl 

I 

’ Sec the Bank Tax Classification Cases {Hamilton National Bank of TTasli- 
infjton V, District of Columbia, and seven otlicr cases), 85 IT. S. App. D. C. lOl), 
176 F. 2d 624. I 

2 Twenty per cent must be adde<l as part of the assessment when a return 
is not timely filed. Chesapeake d Potomac Telephone Co, v. District of Ch- 
lumbia, 39 App. D. C. 565, 569. 

3 Act of July 1, 1902, supra, as amended (Sec. 47-1704, D. C. Code 1940). 
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States, exercising its exclusive power to legislate for the 
District,^ may levy taxes solely for District of Columbia 
purposes in like manner as the Legislature of a State may 
tax the people of a State for state purposes. In the exer¬ 
cise of this power, Congress is not restricted by Constitu¬ 
tional provisions which limit the powers of the States. 
Gibbons v. District of Columbia, 116 U. S. 404, 29 L. Ed. 
680, 6 S. Ct. 427. It is firmly established that a State, even 
though its taxing powers are restricted under the Com¬ 
merce Clause of the Constitution, may, for the privilege 
of exercising the franchises of a corporation, require the 
annual payment of a specific sum or may apportion the 
amount exacted according to the value of the business 'per¬ 
mitted as disclosed by its gains (earnings) or receipts of 
the present or past years. Maine v. Grand Trunk Railway 
Co. of Canada, 142 U. S. 217, 35 L. Ed. 994,12 S. Ct. 121. 

The District’s contentions are wholly supported by this 
Court’s decision in the case of Hazen v. Hardee, 64 App. 
D. C. 346, 78 F. 2d 230. The only real difference between 
that case and the present case is that the Hardee case was 
a mandamus suit to compel the filing of returns on which 
to base the assessment of the tax, whereas the present case 
is a suit to recover the tax after it has been assessed and 
paid. The tax principle is the same. The Hardee case in¬ 
volved taxation of the gross earnings of a bank during the 
period from July 1, 1932 to March 14, 1933, under the same 
statute here involved prior to its amendment by Title IV, 
Sec. 2, of the District of Columbia Revenue Act of 1939, 53 
Stat. 1085, 1107. [The amendments made by Title IV, Sec. 
2, of the 1939 Act did not change the material provisions 
with respect to the taxation of banks.] The bank had been 
closed by Presidential proclamation and was in receiver¬ 
ship. The Comptroller had refused to allow the receiver 
to make the return of the bank’s gross earnings for the 
above period for several reasons, tvro of which were that the 


* Neild V. District of Columbia, 71 App. D. C. 306, 110 P. 2»1 246. 
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■bank “was not engaged in the banking business” and 
tax was due” (64 App. D. C. 347). The Assessor certifi'^d 
to the Commissioners of the District of Columbia that tjie 
information at hand or procurable by liim did not afforcl a 
satisfactory basis for asssessment of the tax and requested 
that the Commissioners petition the court for mandambs 
against the bank to compel the filing of a return. This w^s 
done; but the petition was dismissed. On appeal this Coulrt 
pointed out that the bank was engaged in business for the 
period from July 1, 1932 to March 14,1933, and that it wps 
required, on August 1, 1933, to certify the amount of its 
gross earnings “over the preceding twelve months or any 
part thereof, on the basis of which its tax liability w^s 
computed” (64 App. D. C. 347). In reversing the lowfer 
court and remanding the case to that court with instruc¬ 
tions to issue the writ, this Court said (64 App. D. C. 348j): 

“• • • The object of a writ of mandamus is to | 
enforce, against any person, a duty which the law 
requires him to perform. Here, as we have seen, 
the law requires the bank, through its president or j 
cashier, to file the return, but by the terms of his j 
appointment the receiver supplants the officials of ! 
the bank and, for the purposes we are discussing, ! 
becomes the alter ego of the officer of the bank upon 
whom the statute imposes the obligation. ’ ’ 

It is clearly established that mandamus will not issue 
unless the law not only authorizes the demanded action, 
but requires it, and the duty must be clear and indisputable. 
United States ex rel. United States Borax Co. v. Ickes, 6$ 
App. D. C. 399, 409, 98 F. 2d 271, 281, cert, denied 305 U. S. 
619, 59 S. Ct. 80, 83 L. Ed. 395, In the Hardee case, supicL 
if the duty to file the tax return so that the proper tax coula 
be assessed had not been “clear and indisputable” this 
Court certainly would not have instructed the lower court 
to issue the writ. I 

The Act of October 1, 1890, 26 Stat. 625, 629, c, 1246, oA 
which petitioner relies as authority for supporting its con| 
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tentioh that the gross earnings tax imposed under the Act of 
July 1, 1902, swpra, as amended, is for each next ensuing 
year was, as petitioner points out in its brief (p. 7), an Act 
for the incorporation of trust, loan, mortgage and certain 
vther corporations within the District. Sec. 16 of the 1890 
Act provided that any company organized or qualified to 
act thereunder should, within twenty days after the first of 
January each year, report its gross earnings for the preced¬ 
ing year ending December 31, and pay to the District a tax 
thereon at 1^ per cent in lieu of personal taxes “for each 
next ensuing year.” * Obviously, the words “for each next 
ensuing year” contained in Sec. 16 of the 1890 Act are in¬ 
consistent with the plain and unambiguous provisions of 
Pars. 5 and 7, Sec. 6, of the Act of July 1, 1902, supra, and 
therefore were expressly repealed by Par. 5 of the same sec¬ 
tion. See American Security & Trust Co. v. District of 
Columbia, 29 App. D. C. 265, 268, where this Court stated, 
referring to the 1902 Act: 

“ # • • It effect from its approval on the first 
day of the new fiscal year, and expressly repealed 
the inconsistent provisions of the act of October 
1 , 1890 . From and after July 1, 1902, the new 
scheme and rate expressly prevailed.” (Emphasis 
supplied.) 

Congress, having omitted to provide that the tax on gross 
earnings under the 1902 Act, or in any of the amendments 
thereto, is “for each next ensuing year,” clearly intended 
to tax the fruits of business done. In other words, Con- 

5 Tliere is no question in this case as to whether the tax is or is not “in lieu 
of personal property taxes” as asserted in petitioner’s brief (pp. 6, 11), or 
whether, if so, such taxes would be for the year in which the business T,ras done 
or for the next ensuing year. It is therefore deemed inappropaaate to discuss 
the merits of such questions. It is deemed appropriate, however, to point out 
that Sec. 9 of the Act of March 3, 1917, 39 Stat. 1046, 1047, c, 160, to which 
reference is made in the case of Ihittrict of Columbia v. Biggs National Bank, 
58 App. D. C. 349, 30 F. 2d 873, cited in petitioner’s brief (p. 7), pertained 
only to intangible property taxes and ■ivas repealed by Sec. 1, Title IV, of the 
District of Columbia Revenue Act of 1939, 53 Stat. 1107, c. 367. See Com¬ 
piler’s Notes to Sec. 47-1207, D. C. Code 1940. 
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gress imposed the tax on gross earnings from business 
already enjoyed. To hold that the tax must be imposed 
in the manner contended by petitioner would clearly viols te 
the plain provisions of the statute and require the Cor rt 
to supply the missing statutory language. The Court re¬ 
fused to supply words in a statute in a recent case. Story 

V. Snyder, - U. S. App. D. C.-, 184 F. 2d 454, 4^8. 

To the same effect see Rogan v. Baltimore & Ohio Railroad. 
Co. (CA, Md., 1947), 188 Md. 44, 52 A. 2d 261, 266. 

Petitioner also urges in its brief (p. 10) that the sound¬ 
ness of its position is further shown by the context of ttie 
statute in which the taxing provisions are found. How*- 
ever, petitioner’s theory would necessitate writing into the 
statute words which are not there in order for such theo ry 
to prevail. When an act of Congress speaks in clear and 
certain language, such as it has done in the statutory pro¬ 
visions here involved, tliere is an end to construction a^d 
the statute is to be taken to mean what it says. Colgch^te 
Palmolive Feet Co. v. District of Columbia, 71 App. D. C. 
S24, 110 F. 2d 264. A clear and unambiguous statute must 
be literally construed. Crooks v. Harrelson, 282 U. S. 55, (o 
L. Ed. 156,51 S. Ct. 49. Aside from these firmly established 
principles, the various paragraphs of Sec. 6 of the Act of 
July 1,1902, supra, are self-evident of the fact that Congress 
specifically fixed the application of taxes for a “following ” 
year with respect to certain classes of taxpayers and not 
others as, in its judgment, was deemed proper. For ex¬ 
ample, for reasons best knoAvni to it at that time. Congress 
taxed private banks and bankers not incorporated at a fix(‘d 
sum per annum (Par. 14, Sec. 47-1706, D. C. Code 1940) 
rather than on gross earnings for the preceding year as it 
did with respect to national banks, other incorporated bant s, 
trust companies, and incorporated savings banks. Then 
as to such taxes for private banks and bankers. Congress 
provided that the taxes “shall date from the first day ()f 
July in each year and expire on the thirtieth day of Juiie 
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following,” and there was provision for apportionment 
[Fslt. 17; Sec. 47-1709, D. C. Code 1940). 

Petitioner contends (Br., p. 12) that the gross earnings 
taxes imposed by the Act of July 1, 1902, supra, are sim¬ 
ilar in character to the former business privilege taxes on 
gross receipts in support of its theory that the gross earn¬ 
ings tax is imposed for the privilege of engaging in busness 
during the year following that in which the business, which 
produced the earnings, was done. However, there are dis¬ 
tinct differences between the two tax laws. In Neild v. Dis¬ 
trict of Columbia, 71 App. D. C. 306, 110 F. 2d 246, relied 
on by petitioner, this Court pointed out in the first para¬ 
graph of its opinion that the business privilege tax statute 
there involved imposed the tax upon the privilege of en¬ 
gaging in business in the District during the fiscal year 
1937 - 1938 . The Court also pointed out (71 App. D. C. 315) 
that the tax, generally, was measured by the gross receipts 
from business done for the calendar year 1936, and that 
there was provision for apportionment of the tax where 
the taxpayer had not been engaged in business for an 
entire year prior to approval of the Act. It is important 
to note that the 1937-1938 business privilege tax was a 
one-year tax which was re-enacted in 1938 as an annual 
tax® but abandoned in 1939 when the District of Columbia 
Income Tax Act was enacted.* Under the 1902 Act here 
involved the tax is an annual tax imposed upon the gross 
earnings from business already enjoyed, as pointed out 
above, and there is automatic apportionment where a tax¬ 
payer engages in business for less than a full year. 

Finally, petitioner argues, in support of its theory, that 
the gross earnings taxes imposed by the statute here in¬ 
volved are similar to the Federal capital stock taxes im- 


« Sec. 6 of the Act of May 16, 1938, 52 Stat. 356, 363, c. 223. 

T Title VTI of the District of Columbia Revenue Act of 1939, 53 Stat. 1085, 
1119, c. 367. 
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posed by the Revenue Acts of 1916*, 1921“ and 1924.'° Holme^ 
Federal Taxes, 1923 Edition, p. 1366, is cited as authority 
for petitioner’s assertion (Br., p. 13) that under thos^ 
laws “it was held” that a corporation engaged in business 
(luring a part of the preceding year, but not engaged in 
business at the beginning of the taxable year was not re|- 
quired to make any return if it was dissolved or in procesib 
of dissolution." In the preface to the book the author 
(George E. Holmes of the New York Bar) stated that no 
new revenue act had been enacted since the publication of 
the 1922 edition of the book; that while the rulings by th^ 
Treasury Department in particular cases had hithertcj) 
furnished the great bulk of income tax precedents, mor^ 
and more cases had recently found their way into th^ 
courts; that for this reason the 1923 edition would be founcl 
to contain more frequent judicial citations than the 1922 
edition; and that judicial decisions, with their superior 
authority, would, as time goes on, gradually supplant Treasj 
ury rulings as precedents for the guidance and protectior[ 
of taxpayers, but that as yet [when the 1923 edition wab 
prepared] decisions of the courts had been rendered on but 
a relatively small part of the law. The discussion con¬ 
tained on page 1366 of the book, on which petitioner relies, 
contain no reference to any judicial decision [see appendix 
to this brief]. 

Judicial decisions involving Federal capital stock taxes 
under later Revenue Acts clearly show that corporations 
which discontinued business before the end of a fiscal year 
were liable for the tax although they did not engage in 
business the following year. See National Steel •Corpora¬ 
tion V. United States (CA 3, 1943), 133 F. 2d 256, and 
Standard Stoker Co. v. United States (Court of Claims, 
1945), 62 F. Supp. 404. In both those cases the companies 

« 39 Stat. 75fi, 789, c. 463. 

n 42 Stat. 227, 294, c. 130. 

10 43 Stat. 253, 325, c. 234. 

11 The book referred to may bo found in the Library of Congrosa. For the 
convenience of the Court, the text of the matter referred to on p. 1366 of the 

'book lias been printed in an appendix to this brief. 
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engaged in business during a portion of the year beginning 
July 1, 1936 and ending June 30, 1937, but not thereafter, 
and they were required to pay the capital stock taxes for 
the year ending June 30, 1937.^^ In each case the statute 
involved required the company to file a return wdthin one 
month after the close of the year. In the Standard Stoker 
Co. case the Court stated, after observing that the capital 
stock tax was levied with respect to carrying on or doing 
business: “The liquidated corporation did business within 
the taxable year and, therefore, is liable to a tax. ’ ’ In the 
National Steel Corporation case, it was contended that the 
value of the stock was zero because cash and assets, repre¬ 
senting the full value of the stock, had been distributed to 
the sole stockholder prior to the end of the year, but it was 
conceded that the company was compelled to pay a capital 
stock tax for the year ending June 30, 1937, since it did 
business within that taxable year. 

In any event capital stock tax cases are not applicable 
in the interpretation of a gross earnings tax case because 
they are imposed upon different bases. With respect to 
capital stock taxes there must be a valuation of the stock,” 
and the value may be determined by considering, among 
other things, gross or net earnings.” Gross earnings re¬ 
quire no valuation; and it is quite evident that a corpora¬ 
tion could have valuable capital stock but no earnings dur¬ 
ing a tax year. 

II 

The alleged long-continued administrative construction of 
the statute involved was not established by competent 
evidence and, even if proved, would not exempt peti¬ 
tioner from the taxes. 

Petitioner contends in the second point of argument in 

12 The Federal capital stock tax provisions were repealed by Title II, Sec. 
201, of the Revenue Act of 1945. 59 Stat. 556, 574, c. 453. 

12 See 2 Cooley, The Law of Taxation (4th Ed., 1924), Sec. 876. et seq. d 

1760. > M. i- 

i< 2 Cooley, supra. Sec. 879. 
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its brief that its theory, to the effect that the tax involved 
is for the year next following the year in which the gro^s 
earnings were earned, is supported by a “long-continueid 
administrative construction of the taxing statute’’ (Br., 
p. 14). 

The evidence relied upon by petitioner consists of ajn 
alleged “ruling” by the Assessor’s Office in 1927 with re¬ 
spect to the Central Savings Bank (App. 30) and an alleged 
ruling of the Corporation Counsel in 1931 with respect to 
the Merchants Bank and Trust Company (App. 36-38). 
As to the alleged ruling by the Assessor’s Office, Mr. F. .0. 
Addison, Jr., president of a bank (App. 28), testified, over 
the objection of counsel for the District (App. 30): 


“Q. To your knowledge, did the Assessor make 
a ruling on the question? A. To my knowledge, 
we were relieved from the necessity of paying any 
tax on that return. 

“Mr. Updegraff: I submit the answer is not 
responsive to the question.” 


Whether or not the testimony established that the Assessor 
made a ruling, the action taken, or lack thereof, applied t^ 
only one taxpayer. It is well established that the ommii- 
sions of taxing officers in previous years to make assess¬ 
ments cannot control the duty imposed by law upon theit 
successors or the legal construction of a statute. Vickshurj 
S. & P. R. Co. V. Dennis, 116 U. S. 665, 670, 29 L. Ed. 770, 
772, 6 S. Ct. 625; Rogan v. Baltimore & Ohio Railroad Co- 
(CA, Md., 1947), 188 Md. 44, 52 A. 2d 261, 268. 

The alleged ruling, prepared for the signature of th|e 
Acting Corporation Counsel in 1931, relied on by petitioner^, 
was an opinion addressed to the Commissioners of the Dis¬ 
trict of Columbia (App. 36) but never approved ("App. 38j. 
The opinion pertained to the Merchants Bank and Trusx 
Company which merged with another bank on October 3lj, 
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1930, and relinquished its charter. The Company had been 
assessed gross earnings taxes, obviously on its earnings 
for the preceding year ending June 30, 1930, and paid the 
first half thereof in September, 1930. The question pre¬ 
sented was whether the second half of the tax, payable in 
March, 1931, could be collected. The opinion concluded that 
it was very doubtful if a tax could be collected from a cor¬ 
poration which had ceased to do business, for a period 
subsequent to that when it so ceased to do busines's, and 
resolved the doubt in favor of the bank. What transpired 
between July 2, 1931, when the opinion w^as written (App. 
36) and August 15, 1931, when the bank’s claim was with¬ 
drawn (App. 38) is not fully disclosed by the record. It 
is reasonable to assume, however, from the entry of Aug¬ 
ust 15, 1931 (App. 38), and the Corporation Counsel’s let¬ 
ter of August 17, 1931, acknowledging receipt of a letter 
asking permission to withdraw a “request for refund of 
taxes paid by the Merchants Bank and Trust Company” 
(App. 36), that, for some reason, the bank paid the dis¬ 
puted tax, then filed a claim for refund and, later, with¬ 
drew the claim for refund. Wliether or not the bank was 
assessed on its gross earnings accumulated from July 1, 
1930, to October 31, 1930, is not disclosed by the record; if 
an assessment was not made, the authorities cited in the 
preceding paragraph, of course, apply. 

The evidence adduced clearly fails to show the existence 
of a long-continued administrative construction of the 
statute involved as contended by petitioner. The existence 
of such administrative construction cannot be “assumed” 
as suggested by petitioner in its brief (p. 16). Chambers 
V. Robertson, — U. S. App. D. C. —, 183 F. 2d 144. Even 
if the alleged administrative construction existed, it would 
be plainly erroneous and be set aside by this Court, how¬ 
ever long-continued. Payne v. Houghton, 22 App. D. C. 
234, 249, affirmed sub nom. Houghton v. Payne, 194 U. S. 
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88, 48, L. Ed. 888, 24 S. Ct. 590; Hamilton National Bank of 
Washington (and seven other cases) v. District of Colum¬ 
bia, 85 U. S. App. D. C. 109,176 F. 2d 624. See also Bogan 
V. Baltimore <& Ohio Railroad Co., supra. 

No matter what may have been the administrative con¬ 
struction or practice with respect to taxation of the gross 
earnings of banks after the banks ceased to engage in busi¬ 
ness prior to the case of Eazen v. Hardee, supra, that cake 
clearly shows what it was in 1935. The only competent evi¬ 
dence in the record showing the administrative construction 
of the statute involved as to the taxation of the gross earn¬ 
ings of a bank which has gone out of business is the ap¬ 
proved opinion of the Corporation Counsel applicable to this 
petitioner (App. 39-43) in which the Hazen v. Hardee case 
w’as relied upon. 

CONCLUSION 

The Petitioner was liable for taxes on its gross eaming’S 
for the period involved and the decision of the Board of 
Tax Appeals in this respect should be affirmed. 

Respectfully submitted, 

Verxox E. West, 

Corporation Counsel, D. C., 

Chester H. Gray, 

Prmcipal Assistant Corporation Counsel, 
D. C., 

George C. Updegrafp, 

Assistant Corporation Counsel, D. C., 
Attorneys for Respondent. 

District Building, 

Washington 4, D. C. 
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Extract from 

HOLMES FEDERAL TAXES, 1923 ed. 

by 

George E. Holmes of the New York Bar. j 

Page 1366: j 

§13. Corporations Engaged in Business During Precedi\ig 
Year and During Taxable Year. The tax being payable In 
advance does not apply to any corporation which was nbt 
engaged in business during any part of the fiscal year pre¬ 
ceding the year for which the tax is due, but if it was 
business even one day of the preceding year and one day jot 
the taxable year it is subject to the tax. There is no rela¬ 
tion between the amount of tax payable and the length of 
time the corporation was in business. A corporation en¬ 
gaged in business during a part of the preceding year, bjat 
not engaged in business at the beginning of the taxable year, 
is not required to make any return if it is dissolved or m 
process of dissolution, but if it is only temporarily inactive 
and subsequently during the year re-engages in business 
it should file a return in the month in which it recommences 
business and pay the tax due from the first of such monj;h 
to the end of the taxable year. A corporation organized ai|d 
beginning corporate activities on or after July 1 is not su|)- 
ject to tax for the remainder of the taxable period in which 
the company was organized, unless, as of July 1 it takis 
over the business of an organization which was subject io 
capital stock tax, in which event the new corporation ^s 
required to file a return and pay the tax. In the case qf 
foreign corporations “engaged in business’’ means tljie 
transaction of anv business within the United States.^® 

• I 

- 1 

S8Rrg. 64. .\rt. 2S. I 
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STATEMENT OF QUESTIONS PRESENTED. 

The principal question presented is whether a corpora¬ 
tion which was an incorporated savings bank is required by 
the Act of July 1,1902, as amended, (Section 47-1703, D. C. 
Code, 1940 ed.) to pay gross earnings tax for the tax fiscal 
year 1948 (which began July 1, 1947 and ended June 30, 
1948) when the corporation did not transact any banking 
business during the tax fiscal year 1948, having ceased to do 
business as a bank on January 31, 1947 and having gone 
into voluntary liquidation on February 6, 1947 under the 
Act of April 26, 1922, as amended, (Sec. 26-103(d), D. C. 
Code, 1940 ed.). 

A subsidiary question is whether there was sufficient evi ¬ 
dence to establish that the long-continued administrative! 
construction of the taxing statute here involved was to the; 
effect that a bank which has ceased to do businf>ss is not 
required to pay gross earnings tax for the tax fiscal year 
next following the year in which such bank ceased to dd 
business. 
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The tax upon the gross earnings of banks is a 
franchise tax upon the right to do business in the 
tax year in which the tax is assessable and payable 
measured by a percentage of the gross earnings 
of the preceding year. 6 


The evidence established a long-continued admin¬ 
istrative construction of the taxing statute to the 
effect that a bank which has ceased to do business 
is not required to pay gross earnings tax for the 
tax fiscal year next following the year in which such 
bank ceased to do business. 14 

The case of Hazen v. Hardee is not decisive of the 
questions here involved and is clearly distinguish¬ 
able . 16 

Conclusion. 19 
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IN THE 


United States Conit of Appeals 

For the District of Columbia Circuit. 


No. 10,846. 


The Citizens Bank op Washington, Petitioner, 


V. 

District of Columbia, Respondent. 


On Petition for Review of Decision of the Board of Tax 
Appeals for the District of Columbia. 


BRIEF FOR PETITIONER. 


JURISDICTIONAL STATEMENT. 

The Board of Tax Appeals for the District of Columbia 
had jurisdiction and this Court has jurisdiction of this pro¬ 
ceeding pursuant to the provisions of the Act of May 16, 
1938, 52 Stat. 371, ch. 223, sec. 8, (D. C. Code, 1940 ed., secsl 
47-2401 to 47-2404, inch). On May 19, 1948 Petitioner paidj 
to the Collector of Taxes, D. C. under protest in writing 
gross earnings taxes in the aggregate amount of $47,923.78 
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which had been assessed against Petitioner for the tax 
fiscal year 1948. (J. App. 7, 13-14.) On August 6, 1948 
Petitioner filed with the Board of Tax Appeals for the Dis¬ 
trict of Columbia a petition (Dkt. No. 1108) for the cancel¬ 
lation of said assessment and for the refund of the amount 
paid. (J. App. 2.) On the 5th day of October, 1950, the 
Board of Tax Appeals for the District of Columbia filed a 
decision adjudging and determining that Petitioner was en¬ 
titled to a refund of $17,370.73. (J. App. 20.) On October 
30,1950 Petitioner filed with the Board of Tax Appeals for 
the District of Columbia a petition for the review by this 
Court of said decision. (J. App. 21.) The record on re¬ 
view was filed with this Court December 8, 1950. 


stat: 




SNT OF THE CASE. 


Petitioner was incorporated under the laws of the Dis¬ 
trict of Columbia in the year 1925. Its name was originally 
“The Morris Plan Bank of Washington.” In 1946 its 
name was changed to “The Citizens Bank of Washington.” 
Its objects and purposes were to promote savings, to do a 
general savings business, to receive deposits, to lend money 
and to do all things incidental to those purposes. (J. App. 
12 .) 

On January 31, 1947, Petitioner sold its assets to the 
Union Trust Company, and that company assumed all of 
Petitioner’s deposit liabilities. Since that time Petitioner 
has not transacted any banking business, and has confined 
its activities to payment of taxes and distributing its assets 
among its stockholders as liquidating dividends. On Feb¬ 
ruary 6, 1947, its stockholders adopted a resolution placing 
it in voluntary liquidation under the provisions of Section 
300 (d) of the Act of March 4, 1933, c. 274, 47 Stat. 1564, 
(Sec. 26-103(d), D. C. Code, 1940 ed.) (J. App. 12, 13; 
21-23; and 34-36.) 

On April 28, 1948, at the request of the Assessor of the 
District of Columbia, Petitioner filed under protest a re¬ 
port of gross earnings during the period July 1, 1946 
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through January 31, 1947. Thereafter the Assessor deter¬ 
mined that Petitioner’s gross earnings for that period had 
been $798,729.62, and on May 11, 1948 upon the basis of 
Petitioner’s gross earnings during the period from July 

1946 to January 31, 1947 sent Petitioner bills, dated May 
10, 1948, for gross earnings taxes in the aggregate amount 
of $47,923.70 (computed at the rate of 6% without deduct¬ 
ing interest paid on savings deposits) for the tax fiscal yedf 
1948 (which began July 1, 1947 and ended June 30, 1948]. 
Petitioner paid the amounts of the assessments under prc'- 
test in writing and on August 6,1948 appealed to the Boarl 
of Tax Appeals for the District of Columbia, (J. App. 13- 
14; see also Exhibits A, B, and C, J. App. 5-7.) 

The Board of Tax Appeals for the District of Columbia 
concluded that Petitioner was a savings bank within the 
meaning of paragraph 2 of sec. 47-1703, D. C. Code, 1940 ecL 
during the years ended June 30,1945 and June 30,1946 and 
during the period from July 1, 1946 through January 31., 
1947. (J. App. 14.) The Board concluded also that Peti¬ 
tioner was liable for gross earnings tax for the tax fiscal 
year 1948 (which began July 1, 1947 and ended June 3(>, 
1948) upon the basis of the business transacted by Peti¬ 
tioner during the period July 1, 1946 through January 31, 

1947 (J. App. 14), but decided that the tax should be 
at the rate of 4% after deducting interest paid on savings 
deposits (J. App. 20). 

STATUTES INVOLVED. 

The taxing statute involved in this case is the Act of 
July 1, 1902, 32 Stat. 619, ch. 1352, as amended by the Act 
of April 28, 1904, 33 Stat. 564, ch. 1815, and by the Act of 
July 26, 1939, 53 Stat. 1107, ch. 367, (Par. 2, Sec. 47-1703, 
D. C. Code, 1940 ed.) The pertinent provisions of the 
statute as amended are as follows: 
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‘ ‘ Taxation of Personal. Property. 

“Sec. 6. That in order to provide revenues to meet 
the appropriations made by this Act and appropria¬ 
tions to be hereafter made to provide for the expenses 
of the government of the District of Columbia, it is 
further enacted: • • * 

“Par. 7. 

“That hereafter, beginning with the fiscal year com¬ 
mencing July first, nineteen hundred and four, incor¬ 
porated savings banks paying interest to their deposi¬ 
tors shall, through their president or cashier, make 
report under oath to the board of personal tax apprais¬ 
ers on or before the first day of August in each year as 
to the amount of their gross earnings, less the amount 
paid as interest to their depositors for the preceding 
year ending June thirtieth, and shall pay thereon to 
the collector of taxes of the District of Columbia four 
per centum per annum.” 

The Act of April 26, 1922, 42 Stat. 500, ch. 147, as 
amended by the Act of March 4,1933, 47 Stat. 1564, ch. 274, 
Sec. 1, (Sec. 26-103, D. C. Code, 1940 ed.) provides in part 
as follows: 

“(d) Any solvent financial institution in the Dis¬ 
trict of Columbia under the supervision of the Comp¬ 
troller of the Currency may go into liquidation and dis¬ 
continue business by the vote of its shareholders own¬ 
ing two-thirds of its stock. * • * No institution which 
has gone into voluntary liquidation shall be permitted 
to resume business but until its liquidation is complete 
shall remain a legal corporation or association for the 
purpose of suing or being sued. • • • ” 

STATEMENT OF POINTS. 

1. The Board of Tax Appeals erred in holding that the 
gross earnings tax imposed by the Act of July 1, 1902, as 
amended, (Sec. 47-1703, D. C, Code, 1940 ed.) upon incor¬ 
porated savings banks for the tax fiscal year 1948 (which 
began July 1, 1947 and ended June 30, 1948) was not a 
franchise tax for the privilege of carrying on or doing busi- 
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ness during the tax fiscal year 1948, hut was a tax upon 
the business transacted during the preceding year ended 
June 30, 1947. j 

2. The Board of Tax Appeals erred in concluding at a 
matter of law that Petitioner was liable for gross earnings 
tax for the tax fiscal year 1948 (which began July 1, 1947), 
although Petitioner had discontinued business January 31, 
1947. 

3. The Board of Tax Appeals erred in failing to con¬ 
clude as a matter of law that on and after July 1, 1947 Pe¬ 
titioner was no longer an incorporated savings bank pay¬ 
ing interest to its depositors, or any other kind of bank, 
and, therefore was not required on or before August 1,1947 
to report the amount of its gross earnings for the precedijng 
year ended June 30th, 1947 and to pay a tax thereon. 

4. The Board of Tax Appeals erred in failing to find as 
a fact that the long-continued administrative construction 
of the taxing statute was to the etfect that a bank which 
has ceased to do business is not subject to gross earnings 
tax for the tax fiscal year next following the year in whilch 
such bank ceased to do business. 

5. The Board of Tax Appeals erred in deciding that I^e- 
titioner is entitled to a refund of only $17,370.73 and in fail¬ 
ing to decide that Petitioner is entitled to a refund of 
$47,923.78, being the entire gross earnings tax collected 
from Petitioner for the tax fiscal year ended June 30,19t:8. 

SUMMAEY OF AEGUMENT. 1 

The taxing statute in question (Sec. 47-1703, D. C. Code, 
1940 ed.,) imposes a franchise tax for the privilege of doing 
business. The legislative history of the statute and the con¬ 
struction of the statute by the courts show that the tax is 
not a tax for the period in which the gross earnings were 
received but that the gross earnings of a particular period 
of twelve months are simply the measure of a tax imposcjd 
for the privilege of doing business for the next following 


6 


period of twelve months. The gross earnings taxes are in 
lieu of personal property taxes and are in their assessment 
and collection a part of the system of personal property 
taxes as to which taxes are levied as of the first day of each 
tax fiscal year. The gross earnings taxes are substantially 
similar in character to the former D. C. business privilege 
tax and to the former Federal capital stock tax. As the 
gross earnings taxes are franchise taxes for the privilege 
of doing business there is no liability in respect of the tax 
for a year in which no business was done. 

The long-continued administrative construction of the 
taxing statute was to the effect that a bank which has 
ceased to do business is not required to pay gross earnings 
tax imposed for the tax fiscal year next following the year 
in which such bank ceased to do business. This is shown 
by rulings made in similar cases, particularly the cases of 
the Central Savings Bank and the Merchants Bank and 
Trust Company, as well as by the manner in which gross 
earnings tax bills are prepared. 

The case of Hazen v. Hardee is not decisive because the 
precise question involved in this case was not presented 
to the Court in that case. That case is also distinguishable 
on its facts. 

ARGUMENT. 

L 

The Tax Upon the Gross Earnings of Bajiks Is a Franchise 
Tax Upon the Right To Do Business in the Tax Year 
in Which the Tax Is Assessable and Payable Measured 
by a Percentage of the Gross Earnings of the Preced- 
;ing Year. 

The gross earnings tax imposed by the Act of July 1, 
1902, as amended, is a franchise or excise tax levied on the 
right of the corporation to do business in the District of 
Columbia. Security Savings & Commercial Bank v. Dis¬ 
trict of Columbia, 51 App. D. C. 316, 279 Fed. 185, decided 
March 6, 1922. In that case the Court, after referring to 
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decisions of the Supreme Court of the United States u][)on 
the general subject said (p. 318): 1 

‘ ‘ The amount of the tax fluctuates with the quamity 
of business transacted and is measured by it. This 
indicates an intention to tax the doing of business, ind 
not the property; hence the tax is a franchise ta^/^ 
(Emphasis supplied.) j 

To the same effect is Potomac Electric Power Co. v. Ru¬ 
dolph, 58 App. D. C. 261, 29 F. 2d 634, decided Novembeif 5, 
1928. District of Columbia v. Riggs National Bank, 1 58 
App. D. C. 349, 30 F. 2d 873, decided February 4, 19p9, 
reversed the decision in Security Savings d Commercial 
Bank v. District of Columbia, supra, only in so far as the 
latter case decided that the interest on certain government 
securities was subject to the gross earnings tax, but l^ft 
unchanged the Court’s prior holding that the tax was| a 
franchise tax. 

The gross earnings tax being a franchise tax upon the 
doing of business, the question arises whether the tax isj a 
tax for the privilege of doing business during the perij^d 
in which the gross earnings were received or whether the 
gross earnings of a particular yearly period are simplyj a 
measure of the tax to be paid in and for the next followiijig 
yearly period for the privilege of doing business in that j^e- 
riod. The legislative history of the statute imposing t|ie 
tax and the construction of the statute by the courts deiji- 
onstrate that the tax is not a tax for the period in whic^h 
the gross earnings were received but that the gross earnings 
of any particular period of twelve months are simply tllie 
measure of a tax imposed for the privilege of doing busi¬ 
ness in the next following period of twelve months. 

The first gross earnings tax to be imposed in the Districjit 
of Columbia was imposed by the Act of October 1, 1890, ^6 
Stat. 625, ch. 1246. This was an act to provide for tl^e 
incorporation of trust, loan, mortgage and certain othdr 
corporations. It did not relate to banks other than tru^t 
companies. Section 16 (26 Stat. 629) required every coi- 
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poration organized under the Act to make a report an¬ 
nually within twenty days after the first of January of each 
year stating the corporation’s gross earnings for the year 
ending December thirty-first next previous and to pay in 
lieu of personal taxes for each next ensuing year one and 
one-half per centum of its gross earnings for the preceding 
year. There cannot be the slightest doubt that the annual 
tax imposed by Section 16, of the Act of October 1, 1890 
was a tax for one year measured by the gross earnings of 
the preceding year. The statute says so expressly, and says 
moreover that the gross earnings tax imposed in respect 
of any year shall be in lieu of personal taxes and shall 
be payable to the collector of taxes at the times and in the 
manner that other taxes are payable. 

A gross earnings tax upon banks, other than trust com¬ 
panies, in the District of Columbia was first imposed by 
the Act of July 1, 1902, 32 Stat. 619, ch. 1352, Section 6, 
paragraph 5, which provided that each national bank as 
the trustee for its stockholders, through its president or 
cashier, and all other incorporated banks, and trust com¬ 
panies, in the District of Columbia, through their presi¬ 
dents or cashiers, should make affidavit to the board of 
personal-tax appraisers on or before the first day of August 
each year as to the amount of its or their gross earnings for 
the preceding year ending the thirtieth day of June and 
pay to the Collector of Taxes per ammm on such gross 
earnings six per centum. Paragraph 5 provided also that 
so much of the Act of October 1, 1890 as was inconsistent 
therewith was thereby repealed. 

Paragraph 7 of Section 6 as originally enacted imposed 
a gross earnings tax upon savings banks having no capital 
stock. By the amendment of 1904 a second paragraph was 
added to Paragraph 7 of Section 6, and this amendment 
imposed a gross earnings tax upon incorporated savings 
banks. The provisions taxing incorporated savings banks 
and trust companies and incorporated banks other than 
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savings banks are all part of Section 6 of the -^Lct 
of July 1, 1902, and are substantially the same except as 
to the rate of tax and the deduction of interest paid de¬ 
positors. As the title of Section 6 {avde, p. 4) shows, the 
gross earnings taxes were imposed as a part of the syshim 
of the taxation of personal property. 

It is quite clear that the gross earnings taxes imposed 
by the Act of July 1, 1902 upon banks and trust companies 
applied for the first time to the tax fiscal year which began 
July 1, 1902 and ended June 30, 1903 and was measured hy 
the gross earnings of the preceding year ending the thir¬ 
tieth day of June. Insofar as trust companies were con¬ 
cerned, the tax of 6% upon gross earnings superseded the 
tax of 1^% under the Act of 1890. The District of Colum¬ 
bia contended that for the tax year which began July 1, 
1902 and ended June 30,1903 the trust companies were tiix- 
able at the rate of 6% measured hy the gross earnings of 
the year v/hich began July 1, 1901 and ended June 30th, 
1902. In the case of American Security Trust Co, v. Dis¬ 
trict of Columbia, 29 App. D. C. 265, decided March 5,1907, 
this Court sustained the contention of the District of CJo- 
lumbia and held that the American Security & Trust Com¬ 
pany was taxable for the tax fiscal year which began July 
1, 1902 at the rate of 6% measured by the gross earniiigs 
received during the preceding year ended June 30,1902 and 
that no part of the gross earnings received during the year 
ended June 30, 1902 was taxable at the old rate of 11/^%, 
which was the rate in effect during the period when the 
gross earnings were received by the taxpayer. To the same 
effect is Urdon Trust Company v. District of Columbia, 29 
App. D. C. 270, decided also March 5, 1907. 

This view is supported also by District of Columbia v. 
Glass, 27 App. D. C. 576, decided June 5,1906. In that case. 
Congress, by the Act of April 28, 1904, had reduced the 
rate payable by building associations under the Act of July 
1, 1902, from 4 to 2 per cent of gross earnings. The Dis¬ 
trict of Columbia contended that the tax for the tax fis(3al 


10 


year which began July 1, 1903 and ended June 30, 1904 
(measured by the gross earnings received during the pre¬ 
ceding year ended June 30, 1903) should be at the rate of 
4%, which was the rate in effect during the twelve months 
period in which the gross earnings were received by the tax¬ 
payer. However, this Court held to the contrary, thereby 
indicating that the tax is one for the privilege of doing 
business in the year in which the tax is assessed and col¬ 
lected measured by the gross earnings of the preceding 
year. 

The District contends in the present case that the tax is 
for the privilege of doing business in the year in which the 
gross earnings were received with the assessment post¬ 
poned until the following year. The fallacy of that conten¬ 
tion is evident from the decisions of the Court of Appeals 
in the three cases referred to above, American Security 
Trust Co. V. D. C., Union Trust Co. v. D. C., and D. C. v. 
Glass. If the District's position in the present case were 
sound, then in the three cases referred to this Court should 
have taxed the gross earnings at the rates in force during 
the periods when the gross earnings were received. But 
this Court held to the contrary and decided that the rate 
to be applied was the rate fixed by law for the tax year 
succeeding the year in which the gross earnings were re¬ 
ceived. This indicates beyond all doubt that the gross earn¬ 
ings taxes imposed by the Act of July 1, 1902 are imposed 
in respect of the tax year in which they are assessed and 
made payable, and that the gross earnings of the preceding 
year are simply the base or the measure of the tax levied 
in the subsequent year for the privilege of doing business 
in that year. 

The soundness of Petitioner’s position is further shown 
by the context of the statute in which the taxing provisions 
are found. The Act of July 1, 1902, 32 Stat. 619, ch. 1352, 
is entitled “An Act making appropriations to provide for 
the expenses of the government of the District of Columbia 
for the fiscal year ending June thirtieth, nineteen hundred 
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and three, and for other purposes.” The gross earnings tax 
upon banks, as originally imposed, is found in Section j6, 
which is immediately preceded by the heading ‘‘Taxation 
of Personal Property.” Section 6 commences with tl^e 
statement “That in order to provide revenues to meet tl^e 
appropriations made by this Act and appropriations to be 
hereafter made to provide for the expenses of the govern¬ 
ment of the District of Columbia, it is further enacted 
The appropriations made by the Act were for the fiscal 
year ending June 30, 1903. This indicates an intention 
that taxes imposed were levied for and in respect of the 
fiscal year beginning July 1,1902 and ending June 30,190|3, 
although in the case of the gross earnings taxes they wejre 
measured hy the gross earnings of the preceding year. The 
gross earnings taxes are in lieu of personal property tax^ 
and are in their assessment and collection regarded by the 
statute as a part of the system of personal property taxp 
as to which taxes are levied as of the first day of each tax 
fiscal year. The gross earnings taxes are administered by 
the Board of Personal Tax Appraisers. In this very ca^e, 
the Respondent took the position that provisions relating 
to the secrecy of personal tax returns apply equally to re¬ 
ports of gross earnings. (J. App. 12.) Being part of tlie 
system of personal property taxes, the gross earnings taxes 
are levied for and in respect of the tax fiscal year in whi<*h 
they are assessable and made payable. 

It is significant also that the Act of April 28, 1904, 33 
Stat. 564, ch. 1815, which added to par. 7 of Section 6 
the Act of July 1, 1902 an additional paragraph providing 
for taxation of incorporated savings banks paying interest 
to their depositors at the rate of 4% on gross earnings ex¬ 
pressly and literally provided that the tax was to apply 
“beginning with the fiscal year commencing July first nine¬ 
teen hundred and four” on a report of gross earnings “f^r 
the preceding year ending June thirtieth”. This certainly 
indicates an intention to levy a tax for each taxable yejar 
measured hy the gross earnings of the preceding year. 
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The gross earnings taxes imposed by the Act of July 1, 
1902 are substantially similar in character to the business 
privilege tax imposed by the Act of August 17, 1937, 50 
Stat. 673, 688. That Act imposed a gross receipts tax upon 
the privilege of engaging in business in the District of Co- 
I lumbia during the tax year which began July 1, 1937 and 

ended June 30, 1938 equal to a prescribed percentage of 
gross receipts derived from business for the calendar year 
1936. This Court held that the tax imposed by the Act of 
August 17, 1937 was a tax upon the privilege of engaging 
in business during the tax year in which the tax was assess¬ 
able measured by the gross receipts of the preceding cal¬ 
endar year. Neild v. District of Columbia, 71 App. D. C. 

306.110 F. 2d 246, decided Jan. 15, 1940, and General Elec¬ 
tric Supply Corp. v. District of Columbia, 71 App. D. C. 

322.110 F. 2d 262, decided Jan. 15,1940. In the latter case 
the Court stated in part (p. 323): 

“It is apparent that appellant’s argument proceeds 
upon the theory that the tax is upon actual gross re¬ 
ceipts for the preceding year. Upon no other theory 
is it even plausible. To the contrary, however, the tax 
is upon the privilege of engaging in business during 
the year succeeding the enactment of the statute. It is 
a reasonable assumption that gross receipts for a full 
preceding year will provide an approctnmalely accurate 
measure of the business which will be conducted by the 
taxpayer during the year of the exercise of the privi¬ 
lege; • • • (Emphasis supplied.) 

I 

I 

The gross earnings taxes imposed by the Act of July 1, 
1902 are similar also to the Federal capital stock taxes 
imposed by the Revenue Act of 1916 (39 Stat. 756), the 
Revenue Act of 1921, (42 Stat. 227), and the Revenue Act of 
1924 (43 Stat. 253). These taxes were a special excise tax 
with respect to carrying on or doing business during the 
taxable year, which was the fiscal year of the government 
beginning on the first day of July of each calendar year 
! and ending on the last day of June the year following. 

I The tax was measured by the fair average value of the capi- 
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tal stock of the corporation for the year preceding the tasj- 
able year. Under those laws it was held that a corporation 
engaged in business during a part of the preceding year, 
but not engaged in business at the beginning of the taxabl^ 
year was not required to make any return if it was dis¬ 
solved or in process of dissolution. See Holmes Federal 
Taxes, 1923 Edition, p. 1366. 

The several amendments which have been made to the 
gross earnings tax provisions of the Act of July 1, 190:2 
have not changed in any manner the inherent nature and 
character of the tax, the taxable period, or the method of 
determining the tax. The law as amended and as in forci 
during the taxable year involved in this proceeding is found 
in Secs. 47-1701 and 47-1703, D. C. Code, 1940 ed. The tax 
has been always, and is now, a franchise tax upon the right 
to do business in the tax year in which the tax is assessable 
and payable and is measured by a percentage of the gross 
earnings of the preceding year. 

Applying the principles and the authorities discussed in 
the preceding paragraphs to the instant case, it follows 
necessarily that no tax whatever is due from Petitioner in 
respect of the tax fiscal year which began July 1, 1947 and 
ended June 30, 1948. On January 31, 1947 Petitioner sold 
its business to the Union Trust Company and ceased to 
operate as a bank. (J. App. 13.) And on February 6,1947, 
Petitioner went into voluntary liquidation pursuant to th(! 
provisions of Section 26-103, D. C. Code, 1940 ed. (J. App, 
13; 34.) This section provides that no financial institutioi. 
which has gone into voluntary liquidation shall be permit¬ 
ted to resume business. When on February 6, 1947 Peti¬ 
tioner went into voluntary liquidation it lost finally and 
irrevocably the right to engage in the banking business and 
ceased forever to be a bank. At no time during the tas: 
fiscal year which began July 1, 1947 and ended June 30. 
1948 did Petitioner engage in the banking business or ever 
have the right or the privilege of engaging in the banking' 
business. It was no longer a bank. It did not engage ir 
the banking business at any time during the tax year anq 
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could not lawfully have done so. Consequently, no gross 
earnings tax whatever is payable by Petitioner for the tax 
year which began July 1, 1947 and ended June 30, 1948. 
The tax was erroneously and illegally exacted by the taxing 
authorities from Petitioner and should be refunded in its 
entirety. 

n. 

The Evidence Established a Long-Continued Administra¬ 
tive Construction of the Taxing Statute to the Effect 
That a Bank Which Has Ceased To Do Business Is Not 
Required to Pay Gross Earnings Tax for the Tax 
Fiscal Year Next Following the Year in Which Such 
Bank Ceased To Do Business. 

Petitioner’s position that the tax is measured by the 
earnings for a particular year but is a tax for the next fol¬ 
lowing year is supported also by the long-continued ad¬ 
ministrative construction of the taxing statute. On June 
26, 1927 the Security Savings and Commercial Bank ac¬ 
quired the stock of the Central Savings Bank. On June 30, 
1927 the Central Savings Bank sold all of its assets to the 
Security Savings and Commercial Bank. On the same day 
the Central Savings Bank went out of business and trans¬ 
acted no business subsequent to June 30,1927. Thereafter 
the question arose whether a gross earnings tax return was 
required from the Central Savings Bank to be filed in July, 
1927, reporting its gross earnings of the preceding year 
ended June 30,1927 for taxation in the tax fiscal year which 
began July 1, 1927 and ended June 30, 1928. The Asses¬ 
sor’s oflSce ruled that no return was required and that no 
tax was due for the tax fiscal year which began July 1,1927 
and ended June 30,1928. (J. App. 23-24; 28-31.) The facts 
in that case and in the instant case are completely analo¬ 
gous. 

A more recent ruling of the Corporation Counsel of the 
District of Columbia is to the same effect. The rulinsr in- 
volved the case of the Merchants Bank and Trust Company, 
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which ceased to do business October 31, 1930 as the resdlt 
of a consolidation with another bank. In September, 193b, 
the Merchants Bank and Trust Company had paid the first 
half of its gross earnings tax for the tax fiscal year whiih 
began July 1, 1930 and ended June 30, 1931, (based upon 
the gross earnings received during the preceding year end^d 
June 30, 1930). The precise question under consideratibn 
by the Corporation Counsel was whether a gross eaminis 
tax was due from the Merchants Bank and Trust Company 
for the second half of the tax fiscal year which began Ju'y 
1,1930 and ended June 30,1931. The Corporation Counsel, 
in an opinion under date of July 2, 1931 (J. App. 36-38) 
held that as the tax was one imposed upon the privilege of 
doing a corporate business and as Congress had made the 
tax payable in two semi-annual installments, no tax was due 
from the Merchants Bank and Trust Company for the sec¬ 
ond half of the tax fiscal year which began July 1,1930 and 
ended June 30, 1931. The opinion signed by Mr. Vernon 
E. West as Acting Corporation Counsel stated in part j s 
follows: 

“It is very doubtful if a tax can be collected from a 
corporation which has ceased to do business for the pe¬ 
riod subsequent to that when it so ceased to do business. 
I am inclined to the opinion that the doubt in such a 
case would be resolved in favor of the taxpayer.’’ 

If the position now taken by the Respondent in the pre 
ent case were correct, then in the case of the Merchan 
Bank and Trust Company a gross earnings tax would havie 
been due not only for the second half of the tax fiscal year 
which began July 1, 1930 and ended June 30, 1931, but also 
for the tax fiscal year which began July 1, 1931 and ended 
June 30, 1932 based upon the gross earnings which tie 
Merchants Bank and Trust Company received during tie 
period from July 1,1930 to October 31,1930, when it ceased 
to do business. No such suggestion was even mentioned. 
The Corporation Counsel recognized that the tax was a 
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franchise tax upon the privilege of doing business in the 
tax fiscal year in which the tax was assessable and payable 
(although based upon the gross earnings of the preceding 
year) and that no tacc could he collected for the tax period 
subsequent to that in which the corporation ceased to do 
business. 

Similar procedure apparently was followed by the taxing 
authorities in the cases of the other banks which had been 
engaged in business in the District of Columbia and which 
had ceased to do business. Such banks are listed in Re¬ 
spondent's Exhibit A—Docket No. 992 (J. App. 45-46). Pe¬ 
titioner had a subpoena duces tecum (J. App. 9) issued in 
the present case for the production of the assessment rec¬ 
ords in the other cases to show what the administrative 
practice had been, but a member of the Board of Personal 
Tax Appraisers testified that no assessment records prior 
to 1932 could be found. No records of assessments against 
any of the banks referred to in the subpoena for any of the 
years indicated therein (the indicated years being in each 
case the tax fiscal year subsequent to the year in which each 
particular bank ceased to do business) could be found. (J. 
App. 24-25; 31-34.) In absence of evidence to the contrary 
it can only be assumed the administrative procedure was 
uniformly in accordance with that heretofore shown by 
reference to the cases of the Central Savings Bank and the 
Merchants Bank and Trust Company. The administrative 
interpretation of the law is further shown by the fact that 
the tax bills for tax involved in the instant case are headed 
^‘For Fiscal Year 1948(See Exhibits B and C to origi¬ 
nal petition filed Aug. 6, 1948, J. App. 7.) 

m. 

The Case of Hazen v. Hardee Is Not Decisive of the 
Questions Here Involved and Is Clearly Distinguishable. 

The case of Hazen v. Hardee, 64 App. D. C. 346, 78 Fed. 
2d 230, decided May 13,1935, is not decisive of the question - 
involved in the present case. . It is true that Hazen v. 
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Hardee involved a gross earnings tax under Sec. 47-1701, 
D. C. Code, 1940 Ed., for the tax fiscal year which began 
July 1,1933 and ended June 30, 1934, based upon the gross 
earnings of the period from July 1,1932 to March 14, 1933, 
when a conservator was appointed for the bank. However, 
the ground that the bank was not engaged in the bankir.g 
business during the tax fiscal year was not relied upon 
the Court of Appeals, was not argued there, and was not a 
basis for the decision of the Court of Appeals. Only tw^o 
issues were argued in the Court of Appeals and decided by 
this Court. The first issue was whether in view of the pro¬ 
visions of the Act of March 1, 1879, Sec. 22, 20 Stat. 35^, 
(12 U. S. C. A., Sec. 570), which provides in substance that 
no tax shall be assessed or collected which shall diminish 
the assets of a national bank necessary for the full payment 
of its depositors, operated to prevent the collection of the 
gross earnings tax imposed by Sec. 47-1701, D. C. Code, 1940 
ed. The Court of Appeals held that the Act of March 1, 
1879 had no application because it did not appear that tlie 
payment of the tax, if one were due, would operate lo 
diminish the assets of the bank necessary for the payment 
of its depositors. The only other issue argued and decid(id 
by the Court of Appeals was whether a receiver for a na¬ 
tional bank in liquidation stood in place of the officers of 
the bank for the purpose of making a required return, and 
the Court of Appeals held that he did. Thus, it is seen that 
the precise question whether the gross earnings tax impos(jd 
by Sec. 47-1701 was a tax for the privilege of engaging in 
the banking business during a particular tax fiscal year 
measured by the gross earnings of the preceding year was^ 
neither argued in the Court of Appeals nor decided by this 
Court. 

Moreover, there is a striking and important difference 
in the facts which were involved in Hazen v. Hardee and in 
the instant case. Hazen v. Hardee involved a gross earp 
ings tax claimed to be due from the Federal-American Na¬ 
tional Bank and Trust Company, which was organized uin- 
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der the National Banking Laws, and which prior to March 
6,1933, was engaged in the hanking business in the District 
of Columbia. On the latter date the bank was closed by 
Presidential proclamation, and on March 14, 1933, a con^ 
servator was appointed by the comptroller. Later, on No¬ 
vember 1,1933, the Comptroller of the Currency appointed a 
receiver. The conservator appears to have been appointed 
pursuant to the provisions of the Bank Conservation Act, 
Act of March 9, 1933, 48 Stat. 2, ch. 1, (12 U. S. C., Secs. 
201, et seq.). Section 205 of the Bank Conservation Act 
provides that if the Comptroller of the Currency becomes 
satisfied that it may safely be done and that it would be 
in the public interest, he may in his discretion, terminate 
the conservatorship and permit such bank to resume the 
transaction of its business subject to such terms, conditions, 
restrictions and limitations as he may prescribe. There¬ 
fore, on July 1, 1933, the beginning of the tax fiscal year 
involved in Edzen v. Hardee, and continuing until Novem¬ 
ber 1, 1933 when a receiver was appointed, the inherent 
right or privilege of Federal-American National Bank and 
Trust Company to carry on the banking business in the 
District of Columbia existed subject only to the control of 
the Comptroler of the Currency. Bearing in mind that the 
gross earnings tax is a franchise tax for the privilege of car¬ 
rying on business during a particular tax fiscal year, the ex¬ 
istence of the privilege in Federal-American National Bank 
and Trust Company during the period from July 1, 1933 to 
November 1, 1933, although during that period no bank¬ 
ing business was done, might well be considered justifi¬ 
cation for the imposition of the gross earnings tax for 
the tax fiscal year which began July 1, 1933 and ended 
June 30,1934 measured by a percentage of the gross earn¬ 
ings which the Federal-American National Bank and Trust 
Company had during such part of the preceding year as 
Federal-American National Bank and Trust Company had 
gross earnings. Petitioner’s case is vastly different. When, 
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on February 6, 1947, Petitioner’s stockholders voted to 
place Petitioner in voluntary liquidation, Petitioner ir¬ 
revocably and forever after lost the right or privilege to 
engage in the banking business, or in any other business. 
There is further distinction between Razen v. Hardee and 
Petitioner’s case. During the period from July 1, 1933 to 
November 1, 1933 the conservator of the Federal-American 
National Bank and Trust Company, had the duty of carry¬ 
ing on the affairs of the bank. His activities during tliat 
period in the conservation of a going business temporarily 
suspended might be considered to have been engaging in the 
banking business. On the other hand, in Petitioner’s case, 
on January 31, 1947, Petitioner sold all of its assets to 
Union Trust Company for cash and thereafter engaged 
in no business of any kind. All it did was to pay taxes and 
liquidating dividends. For these reasons, Razen v. Rardee 
is not decisive of the question presented in the instant case. 

CONCLUSION. 

Petitioner was not liable for a gross earnings tax i:or 
the tax fiscal year 1948 measured by Petitioner’s gross 
earnings for the period from July 1, 1946 to January 31, 
1947. The gross earnings tax paid by Petitioner for i;he 
tax year 1948 should be entirely refunded. 

James C. Rogers, 

0. R. McGuire, Jr., 

810 Colorado Building, 
Washington 5, D. C. 

Attorneys for Petitioner. 

Hogan & Hartson, 

Of Counsel. 

January 27, 1951. 
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L 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

1 Filed Aug 6 1948 

Board of Tax Appeals for the District of Colitmbia 

Docket No. 1108 

The Citizens Bank of Washington, Petitioner, 


V. 

District of Columbia, Respondent. 

Petition. 

The Citizens Bank of Washington petitions for a can¬ 
cellation of an assessment of taxes against it and alleges 
as follows: 

1. Petitioner is a corporation organized and existing 
under the laws of the District of Columbia. Petitioner is no 
longer engaged in business and is in voluntary liquidation, 
the office of its Liquidating Agent, A. Scott Offutt, being 
at the principal oflSce of Union Trust Company of the Dis¬ 
trict of Columbia, Fifteenth and H Streets, Northwest, 
Washington, D. C. 

2. The tax in controversy is a gross earnings tax for the 
fiscal year ended June 30, 1948, and is in the amount of 
Forty-seven Thousand Nine Hundred Twenty-three Dollars 
and Seventy-eight Cents ($47,923.78). 

3. Notice of the assessment was mailed to Petitioner on 
the 11th day of May, 1948, a copy of such notice being at¬ 
tached hereto as Exhibit A. The tax was paid by Peti¬ 
tioner under protest in writing on the 19th day of May, 
1948, copies of the receipted tax bills and of the written 
protest being attached hereto as Exhibits B, C, and D, 
respectively. 
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4. The assessment of tax set forth in the aforesaid notice 
of assessment and accompanying tax bills is erroneou^ and 
illegal by reason of the following errors committed by the 
assessing authority: 

(1) In determining that Petitioner is subject to ^ross 

earnings tax for the fiscal year ended June 30, 1948 ir any 
amount whatever. j 

(2) In failing to determine that, by reason of Petitioner’s 
not being engaged in business at any time during the fiscal 
year ended June 30, 1948, Petitioner was not subject to 

gross earnings tax for the fiscal year ended Juije 30, 

2 1948. I 

• • • • « • • • 

5. Petitioner relies upon the following facts, aijnong 
others, as sustaining the foregoing assignments of €|rror: 

(1) Petitioner is a corporation and was organized Feb¬ 
ruary 3, 1925, under the provisions of Sub-chapter jPour 
of Chapter XVIII of the Code of Law for the District of 
Columbia (Act of March 3, 1901, 31 Stat. 1189). Petition¬ 
er’s name at the time of organization was The Morris!Plan 
Bank of Washington. Effective August 31, 1946, Petition¬ 
er’s name was changed to The Citizens Bank of 'Vj/'ash- 
ington. 

(2) In February, 1925, Petitioner began doing a banking 

business in the District of Columbia as successor t<) the 
Fidelity Savings Company. Continuously since that date, 
until going into volimtary liquidation as hereinafter stated. 
Petitioner has carried on a banking business in the Di^rict 
of Columbia of substantially the same character as its pred¬ 
ecessor. Petitioner from the time of commencing business 
until going into voluntary liquidation was an incorporated 
savings bank within the meaning of Section 47-1703 cif the 
D. C. Code, 1940 ed. • * * I 

(3) On December 30, 1946, Petitioner entere4 into 

3 a contract with Union Trust Company of the District 
of Columbia whereby Petitioner agreed to sell hll of 

its assets to said trust company and whereby said trust 


company agreed to assume all of Petitioner's liabilities, 
except Petitioner’s liability to its stockholders, subject to 
the terms and conditions set forth in the contract. The con¬ 
tract was consummated January 31, 1947. On February 6, 
1947, Petitioner’s stockholders adopted a resolution placing 
the Bank in voluntary liquidation pursuant to the provi¬ 
sions of Section 26-103 D. C. Code, 1940 ed. Since January 
31,1947, Petitioner has not engaged in the banking business 
or in any other business except that of liquidating its 
affairs. 

(4) On or about April 14,1948, Petitioner received a com¬ 
munication from the Office of the Assessor of the District 
of Columbia advising that the Board of Commissioners, 
D. C., had approved an opinion of the Corporation Coun¬ 
sel, dated March 31, 1948, holding that Petitioner’s gross 
earnings during the period July 1,1946 to February 6,1947 
were taxable for the fiscal year 1948. The communication 
from the Assessor’s Office requested that the gross earn¬ 
ings for the period indicated be reported to the Assessor’s 
Office. On or about April 28, 1948 Petitioner made and 
filed under protest with the Assessor’s Office a return or 
report of gross earnings for the period July 1,1946 through 
January 31, 1947. 

4 Wherefore, Petitioner prays that the Board may 

hear this proceeding and cancel the assessment of 
tax on gross earnings against Petitioner for the fiscal year 
1948 in the amount of Forty Seven Thousand, Nine Hun¬ 
dred Twenty Three and 78/100 Dollars ($47,923.78), and 
determine that said tax has been erroneously paid by and 
collected from Petitioner and that Petitioner is entitled to 
a refund thereof. 

The Citizens Bank of Washington, D. C. 

By A. Scott Offutt, 

Liquidating Agent. 


Corporate Seal 
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5 EXHIBIT A [ 

GOVERNMENT OF THE DISTRICT OF COLUMBI^ 

Office of the Assessor 

May 11, 1948 | 

I 

Reply to ! 

Board of Personal Tax Appraisers 
Room 215, District Building, 
Washington 4, D. C. j 


Mr. James C. Rogers 
Hogan & Hartson 
Colorado Building 
Washington 5, D. C. 

Dear Mr. Rogers; 


The Board of Personal Tax Appraisers has made an as¬ 
sessment in the name of The Citizens Bank of Washingtoiii, 
covering gross earnings for the period July 1, 1946—Janu¬ 
ary 31, 1947, as reflected by the enclosed bill. 1 

The gross earnings assessed were as follows; j 


Net earnings as reported $350,681.84 

Plus 


Discount transferred from unearned 


to undivided profits 200,855.35 

Profit on sale of U. S. Government 
obligations 37,006.63 

Profit on sale of assets 157,387.28 

Interest on savings accounts 34,903.37 

Insurance on F.H.A. Title I loans 10,513.85 

Redemption of XJ. S. war bonds 7,381.30 


$798,729.62 


As you will note from the enclosed copy of an Order of 
the Board of Commissioners dated May 6, 1948, the penal- 


ties have been waived. The action, of course, contemplates 
reasonably prompt payment of the taxes assessed. 

Very truly yours, 

(s) James L. Martin 
James L. Martin 
Assistant Assessor, D. C. 


JLM :evr 
Enclosures 
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18 Filed Apr 17 1950 

Subpoena. 

The Commissioners of the District of Columbia td) 
James L. Martin, Assistant Assessor of the District ojp 
Columbia and Member of the Board of Personal Tax 
Appraisers of the District of Columbia, District Building, 
Washington, D. C., Greeting: j 

You Are Hereby Commanded under penalty of law to 
be and appear in your proper person before the Board of 
Tax Appeals for the District of Columbia, District Build,- 
ing, Washington, D. C. on the 26th day of April, 1950, at 
10:00 0 ’clock a. m., and then and there to testify on behalf 
of the Petitioner in the above entitled proceeding. 

You are required to bring with you the following: Records 
showing whether assessments of gross earnings taxes wer 0 
made upon or billed to the following named banks for this 


indicated tax fiscal years: 

Tax Fiscal Yea 

American National Bank of Washington 1924 

The Central National Bank of Washington City 1908 
The Dupont National Bank of Washington 1923 
The Farmers and Mechanics National Bank 

of Washington 1930 I 

The Franklin National Bank of Washington 1938 ’ 

National City Bank of Washington 1912 

The Northwest National Bank of Washington 1926 
The Traders National Bank of Washington 1909 , 

The West End National Bank of Washington 1904 j 

American Commerce & Savings Bank of the 

District of Columbia 1925 

Banking Trust & Mortgage Company 1926 
19 Capital City Labor & Commercial Bank 1916 
Capital City Savings Bank 1916 

Central Savings Bank 1921 

Central Savings Bank 1928 


Citizens’ Savings Bank, Incorporated 1915 & 1927 
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Community Savings & Loan Company 1917 

Equity Savings Bank 1921 

The Exchange Bank of Washington 1925 

Fidelity Savings Company 1926 

Fourteenth Street Savings Bank 1913 & 1914 

Guaranty Savings Bank 1925 

Hamilton Savings Bank 1923 

The Hamilton National Bank of Washington 1923 
Home Savings Bank of Washington, D. C. 1920 & 1930 

International Banking Corporation 1913 

Liberty Savings Bank, Washington, D. C. 1921 

The Mercantile Bank of Washington, D. C. 1913 

The Merchants Bank of Washington, D. C. 1923 

Merchants’ & Mechanics’ Savings Bank, 

Incorporated 1913 & 1914 

Mount Vernon Savings Bank of Washington, 

D. C. 1939 

Northwest Savings Bank of Washington, D. C. 1926 
Peoples Commercial Savings Bank 1925 

The Prudential Bank 1934 

Second Export-Import Bank of Washington, 

D- C. 1937 

Society For Savings & Loans of Washington 1922 

Standard Savings Bank 1923 

Terminal Commercial & Savings Bank 1925 

The Union Savings Bank of Washington, 

District of Columbia 1923 

Washington Exchange Bank 1909 

Washington & Southern Bank 1917 


20 By order of the Board of Tax Appeals for the 
District of Columbia, this 17 day of April, 1950. 

Lawrence Koenigsbeegeb 
Member Sole 
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21 Filed Apr 18 1950 i 

Motion to Quash Subpoena 

Comes now the respondent by its attorneys and motes 
the Board to quash a subpoena issued by the Member Sole 
of the Board of Tax Appeals on April 17 1950, directing 
James L. Martin, Assistant Assessor of the District of 
Columbia, to produce records showing whether assess¬ 
ments of gross earnings taxes were made upon or billed to 
various banks for certain fiscal years. 

The records required by the aforesaid subpoena ^re 
either the respective tax returns of the banks named, or 
copies of bills for taxes assessed, which bills would contain 
information taken from the returns upon which they wiere 
based, as will appear from the aflSdavit of James L. Maijtin 
which is attached hereto as Exhibit “A’^ Such recojrds 
are confidential under the provisions of Section 47-1412, 
D. C. Code, 1940. 

• ••••••••• 

22 Affidavit of James L. Martin 
District of Columbia, ss: 

James L. Martin, on oath, deposes and says that h€i is 
and has been since November, 1942, an Assistant Assessor 
of the District of Columbia and a member of the Board of 
Personal Tax Appraisers of said District, and that on 
April 17, 1950, a subpoena issued by the Member Solej of 
the Board of Tax Appeals for the District of Columbis, in 
the above-captioned cases was served upon him, calling for 
the production of records showing whether assessments! of 
gross earnings taxes were made upon or billed to several 
named banks for specified fiscal years. 

The affiant further states that the only records which he 
could produce in response to the aforesaid subpoena woiuld 
be the respective tax returns filed by the banks named or 
copies of bills for taxes. Such bills would contain inforjna- 
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tion taken from the returns upon which such bills were 
based. 

James L. Martix. 

Subscribed and sworn to before me this 19 day of April, 
1950. 

[seal] Alice R. Watt, 

Notary Public. 

• •••«••••• 

23 Filed Dec 22 1947 

(Docket No. 992) 

Findings of Fact and Conclusions of Law 
FINDINGS OF FACT 

1 . Petitioner, is, and since 1925 has been, a corporation 
under the laws of the District of Columbia, engaged in the 
operation of a bank therein. Its name was originally “The 
Morris Plan Bank of Washington”. In 1946 its name was 
changed to “The Citizens Bank of Washington”. Its ob¬ 
jects and purposes, as stated in its certificate of incorpora¬ 
tion, have been to promote and encourage frugality and sav¬ 
ings; to do a general savings business, and in furtherance 
of said business, to receive deposits; to lend money; to aid 
the general public by extending it needed financial assist¬ 
ance upon a sound and conservative business basis, and 
for pecuniary gain and profit to its stockholders, and to do 
any and all things incidental to those purposes and author¬ 
ized by law. In February, 1947, its stockholders adopted 
a resolution to place it in voluntary liquidation. 

• ••••••••• 

24 Filed Aug 17 1950 

(Docket No. 1108) 

Appeals from assessments of bank gross-eamings taxes 
for the fiscal years ended June 30, 1946 No. 1001), June 
30, 1947 (No. 1002), and June 30, 1948 (No. 1108). 
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Findings of Fact and Conclnsions of Law 

At the hearing of these appeals it was stipulated by 
counsel for the respective parties, that there should b(j con¬ 
sidered in evidence the evidence received, and the findings 
of fact made in the previous appeal by the petitioner herein 
from a like tax for the fiscal year ended June 30, 1945 and 
numbered 992 on the docket of this Board. 

Accordingly such evidence has been so considered, and 
the Findings of Fact numbered 1 to 12(N) inclusive, made 
in No. 992 are hereby made findings of fact in these ap peals, 
and the Board hereby makes the following additional 

FINDINGS OF FACT 

• *•**••••• 

25 17. There was substantially no difference be¬ 
tween the nature of the business done by petitioner 

during the fiscal year 1944 and that which it did (^uring 
the.fiscal years 1945, 1946 and 1947. 

• •«*#**••• 

26 19. On January 31, 1947, petitioner sold its assets 
to the Union Trust Company, and that Company as¬ 
sumed all of petitioner’s deposit liabilities. Sinc^ that 
time petitioner has not transacted any banking business, 
confining its activities to payment of taxes and distribut¬ 
ing its assets among its stockholders as liquidating divi¬ 
dends. On February 6,1947 it went into voluntary lic[uida- 
tion under D. C. Code section 26-103(d). 
*•*•*••••• 

27 24. On April 28 1948, at the request of the iLsses- 
sor, petitioner, under protest, filed a report of gross 

earnings for the period July 1, 1946 through January 31, 
1947. Thereafter the Assessor determined that petition¬ 
er’s gross earnings for the period had been $798,729.62, 
and computed the tax to be $47,923.78; and on May 10,1948 
sent petitioner a notice of assessment of that amount. Peti¬ 
tioner paid the amount of the assessment, under protest 



14 


in writing, on May 19,1948, and on August 6,1948 appealed 
to this Board (No. 1108). 

28 27. 

• ••••••••* 

As to fiscal year 1948 (No. 1108), petitioner contended 
that it was not liable for any gross-earnings tax at all, 
because it was not in business during any portion of that 
fiscal year; and further contended that even if it were so 
liable, the tax should be at the rate of 4 per cent, and that 
interest paid to petitioner’s depositors should have been 
deducted; and also that the items of unearned profits 
($200,855.35), profits on sale of United States 

29 Government obligations ($45,838.57), profits on sale 
of other assets ($157,387.28), and fees for redemp¬ 
tion of United States War Bonds ($7,381.30), should not 
have been included in the computation of its gross earnings, 
and that the amount of insurance premiums on the Federal 
Housing Act Title I loans ($10,513.85) should have been 

deducted in computing its gross earnings. 

• •••*••••• 

CONCLUSIONS OF LAW 

1 . Petitioner was a savings bank within the meaning of 
the Act of April 28, 1904, 33 Stat. 564 (D. C. Code 1940, 
sec. 47-1703, para. 2) during the fiscal years ended June 
30,1945 and June 30,1946 and the period from July 1,1946 
through January 31, 1947. 

2 . Petitioner was liable for gross-earnings tax for the 
fiscal year ended June 30, 1948, upon the basis of the busi¬ 
ness transacted by it during the period July 1,1946 through 
January 31, 1947. 

• ••••••••• 

30 Decision will he wnder Rule 33. 

Lawrence Koenigsberger, 
Member Sole, 

Board of Tax Appelas for 
the District of Columbia 
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FUed Aug 17 1950 
Memorandum 


The facts in these cases are suflBciently like those ih the 
former appeal of this petitioner (Docket No. 992), which 
was affirmed by the United States Court of Appeals for the 
District of Columbia Circuit, to justify and require like 
conclusions of law on the issue of whether petitioner was a 
savings bank within the meaning of the second paragraph 
of Code section 47-1703. i 

Certain additional contentions have been made by peti¬ 
tioner in No. 1108 as to the fiscal year ended June 30, 1948. 

Primarily, petitioner says that there is no liability to 
taxation for that year at all, because petitioner discon¬ 
tinued the banking business on January 31, 1947 anq was 
not engaged in business during any portion of the fiscal 

vear 1948. I 

•> 

The applicable statute, Act of July 1,1902 (32 Stat. fil9), 
as amended by the Act of April 28,1904 (33 Stat. 564; D. C. 
Code 1940, section 47-1703, par. 2) provides: 

“That hereafter, beginning with the fiscal year com¬ 
mencing July first, nineteen hundred and four, inc<{)rpo- 
rated savings banks pajdng interest to their depositors 
shall, through their president or cashier, make a r(‘port 
under oath to the board of personal tax appraisers c»n or 
before the 1st day of August in each year as to the amount 
of their gross earnings less the amount paid as interest to 
their depositors for the preceding year endings June 30, and 
shall pay thereon to the collector of taxes of the District 
of Columbia four per centum per annum.” 

Petitioner’s theory is that this is a tax for the privilege 
of doing business during fiscal year succeeding that 
32 on the earnings of which the tax was computed; and 
that, since no business was transacted during the 
fiscal year July 1, 1947, to June 30, 1948, the tax is not 
payable. 
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The statute does not denominate the tax as a franchise 
or excise tax, but that is not decisive, Security Savings and 
Commercial Bank v. District of Columbia, 51 App. D. C. 
316, 279 Fed. 185. Petitioner relies to a great extent on 
Security Savings and Commercial Bank v. District of Co¬ 
lumbia, supra, in which it was argued on behalf of the Bank 
that interest on obligations of the United States were not 
subject to the tax imposed by the statute here involved, 
because, it was claimed, it was a tax on property, and the 
property being obligations of the United States, the tax 
could not be levied thereon. There was no contention in 
regard to the point that the tax was invalid if it was a prop¬ 
erty tax and the only question before the Court was 
whether it was a property tax. The Court held that it was 
not a property tax and in the course of its opinion said, 
“The amount of tax fluctuates with the quantity of busi¬ 
ness transacted, and is measured by it. This indicates an 
intention to tax the doing of business, and not the property; 
hence, the tax is a franchise tax.” 

That part of the foregoing quotation which held that the 
tax is not a property tax was necessary to the decision of 
the case, but the holding that the tax was a franchise tax, 
was not necessary to the decision. In other words, the 
essential effect of that case was a determination of what 
the tax was not; the classification of the tax as a franchise, 
as distinguished from an income, excise, or other kind of 
tax "was unnecessary for decision. 

The Court also referred to a similar gross-earnings tax 
as a franchise tax in Potomac Electric Power Com- 
33 pany v. Rudolph, 58 App. D. C. 261, 29 Fed. (2d) 634, 
and in District of Columbia, v. Riggs National Bank, 
58 App. D. C. 349, 30 Fed. (2d) 873, but in those cases, as 
in the Security Savings and Commercial Bank case, the 
precise classification of the tax was not essential to the 
decisions. 



17 


Moreover, merel;; 


ine the tax as a franchise tax 

a tax on the 


does not solve the problem of whottipT 


privilege of having done business during the pastl year. 


^npon fhfi pprmnor^ the l^x is compute d, or <pn 

^P£ivileg^ of doing business in the~year following. The 
statute itselTTurmsliebTmclu^ ay tu that." In this 
respect it differs from the statute which imposed a business 
privilege tax, District of Columbia Revenue Act of 1937, 
approved August 17, 1937 (50 Stat. 673, 688 Title VI), 
amended by the Act of May 16, 1938 (52 Stat. 363), Which 
expressly provided that for the privilege of engaging in 
business in the District, each person so engaged should 
pay for the fiscal year 1937-1938, a tax equal to a ctertain 
percentage of his gross receipts in excess of $2,000 derived 
from such business for the calendar year 1936. Thb fact 
that that was a tax for the privilege of doing business in 
the subsequent year was also shown, among other t bangs, 
by the provision that if a taxpayer had not been engaged 
in business during an entire year prior to the tax year, the 
tax should be measured by the gross receipts duriijg the 
period in which he was so engaged, multiplied by a fraction 
the numerator of which should be 365 and the denominator 
of which should be the number of days in which he Was so 
engaged. 

That statute was considered bv the Court in Neild v. 


That statute was considered Jbv the Court in Neild v. 
District o f Columbia. 71.App Tl.JZ. 

and General Electric Supply Co. v. District of Columbia, 
71 App. D. C. 322, 110 Fed. (2d) 262, and held to be a 
tax for the privil ege of engagi n g in ba$^aess 
34 durTiig the y^hr following^t^at ^n Jhe ^u^n€ ss of 
wnicu the tax w as com put ed. There is no indication 
in t he statu^ here under consideration of a simijar legis- 
lativelntent DirtKe"co Srary, tEe^Tanguage^s uneg uit-ocal 
iiLmibJlguity-JU5-i<>-leav©^4io-xo.om for inter¬ 
pretation. The statute simply says that the banks shall 
[on or beTore* August 1 in each year] report their gross 
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earnings for the preceding year ending June 30, and shall 
pay a tax thereon. T.hereJs no suggesti on that the tax is 
. fpi:^the priyilege oi doing business^ in the fol lowing year; 
or that CongreS} ^ inten^pd that a h ank, by ^iscon ti^ing 
business on or before June SCT'oT^y year, s'Kould esoape 
all taxation on its business for a period up to a full year— 
in the instant case, seven months. 

In the case of banks which were engaged in business dur¬ 
ing the fiscal year ended June 30 1902, and thereafter dis¬ 
continued business, the effect of the interpretation of the 
statute adopted by the Board would be to impose a tax for 
one year more than that during which the bank had been 
in operation during the period of the existence of the stat¬ 
ute. For example, a bank engaged in business during all of 
the fiscal year 1902 and going out of business say on June 
30, 1905, would be required to pay gross-earnings taxes 
based on its earnings for the fiscal years ended June 30, 
1902, 1903, 1904 and 1905, a total of four years, although 
the bank had been in business during only three fiscal years 
while the statute was in force, namely, the fiscal years ended 
June 30, 1903, 1904 and 1905. 

On the other hand, if the interpretation contended for by 
petitioner be adopted, a bank organized on July 1, 1903, 
which would have had no gross earnings for the fiscal year 
1902, and going out of business on June 30, 1905, 
35 would be liable for taxes based on its gross earnings 
for only the fiscal year ended June 30,1904, although 
the bank would have been in business for two years while the 
statute was in force (fiscal years ended June 30, 1904 and 
June 30, 1905). Between these alternatives it seems likely 
that Congress preferred the former, rather than to permit 
a bank to engage in business for a full year without gross- 
earnings tax liability therefor. The taxation of earnings 
for a period antedating the enactment of the taxing statute 
is not a novel concept (as to which see Brushaber v. Union 
Pacific R. R. Co., 240 U. S. 1; also Kevenue Act of 1918, 
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un- 
r of 


approved February 24, 1919, 40 Stat. 1057, nor was it ^uch 
when the Act of 1902 was passed, Stockdale v. The Irl^v^r- 
ance Companies, 87 U. S. 323). 

The precise question here involved was .s quarely before 
t he C’oXirt of Appej Ts~in Eard ee, 64 App^ 34^, 78 

Fed. (2d) 230. That case involved the IiabTirty"t^ta3 
der similar language of section 47-1701, of the receive 
a national bank which had discontinued doing business as 
a bank on March 14, 1933, upon which date a conservator 
had been appointed, and for which a receiver had been] ap¬ 
pointed on November 1, 1933. 

The proceeding was a petition for mandamus to corppel 
the receiver to file a return of gross earnings covering the 
eight and one-half months during which the bank had been 
in operation. The receiver had refused to make the return, 
on the grounds that the bank, when the demand was m^de, 
was not engaged in the banking business; that he was not 
liable to pay any tax which would diminish the amount 
available to pay the bank’s depositors, and upon the fur¬ 
ther ground that he was not one of the officers design4ted 
by the statute to make the return. The Court of Appeals 
overruled these contentions. The significant feature of 
that case from the standpoint of the case now under 
36 consideration, is that the foundation of the count’s 
decision was necessarily that the receiver was re¬ 
quired to make the return, and (subject to certain limita¬ 
tions depending on the course of the bank’s liquidation) 
was liable for the tax, even though it had discontinued bijisi- 
ness before July 1 of the year following the one on tbe 
earnings of which the tax was to be calculated. As to this, 
the Court said: | 

“From July 1, 1932, to March 14,1933, a period of eight 
and a half months, the bank was engaged in business. It 
was required on August 1,1933, to certify the amount of its 
gross earnings over the preceding twelve months or any 
part thereof, on the basis of which its tax liability was com¬ 
puted, payable one-half in September and the balance! in 
March following.” 
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As appears by Finding of Fact No. 27, petitioner contends 
that if it be held liable at all for the tax for the fiscal year 
1948, the Assessor’s computation of its gross earnings for 
the fiscal year 1947 should be reduced in certain respects 
therein set forth. The Board has overruled all of these 
contentions, as will appear from Conclusion of Law No. 5. 
The reasoning underlying this action of the Board follows. 
• ••••••**• 

38 Lawrence Koenigsberger, 

Member Sole, 

Board of Tax Appeals for 
the District of Columbia 

39 Filed Oct 5 1950 

Decision 

The proceeding came on to be heard upon the petition 
filed herein, and upon consideration thereof, and of the 
evidence adduced at the hearing on said petition, and of the 
computation of the parties filed herein, it is, by the Board 
this 5th day of October, 1950. 

Adjudged and Determined, That the assessment of 
$47,923.78 tax upon the gross earnings of the petitioner. 
The Citizens Bank of Washington, a corporation, for the 
fiscal year ended June 30, 1948, should be reduced to 
$30,553.05 being four per centum of $763,826.25 petitioner’s 
gross earnings from June 30, 1946 to June 30, 1947 less 
$34,903.37 interest paid on savings deposits for the fiscal 
year ended June 30, 1947. 

The petitioner is entitled to a refund of $17,370.73. 

Lawrence Koenigsberger, 
Member Sole, 

Board of Tax Appeals for 
the District of Columbia 





21 


40 Filed Oct 30 1950 ! 

Petition for Review by the United States Court of Appeals 
for the District of Columbia Circuit of a Decisic^n by 
the Board of Tax Appeals for the District of Columbia 

43 Filed Oct 31 1950 

Statement of Evidence 

Following is a statement of evidence submitted tb the 
Board of Tax Appeals for the District of Columbia in the 
above cause, so far as necessary to the statement of p oints 
on review filed, reduced to narrative form. 

Louis K. Lynn, called as a witness by Petitioneif and 
having been duly sworn, testified in part as follows: 

My name is Louis K. Lynn. I reside in the State of 
Virginia. I am Auditor of the Union Trust Company and 
have been Auditor since February 1, 1947. Prior to Feb¬ 
ruary 1,1947,1 was Auditor of The Citizens Bank of "Vi^ash- 
ington, formerly the Morris Plan Bank. I served in that 
capacity from 1936 to the time that the Bank was sold to 
the Union Trust Company which was January 31, 1^47. 

• * * * • 

After February 6, 1947, The Citizens Bank of Washing¬ 
ton did not engage in any business whatever. After Febru¬ 
ary 6,1947 the only thing The Citizens Bank of Washington 
did was to pay a liquidating dividend to its stockholde rs at 
that point. After February 6, 1947, The Citizens Bank 
did not engage in banking transactions of any kind what¬ 
ever. By the term ‘‘banking transactions” I mean making 
loans or receiving deposits. As to collecting notes receiv¬ 
able, and that sort of thing. The Citizens Bank didn’t have 
any notes receivable because they were sold to the Union 
Trust Company. All the notes receivable had been sc Id to 
the Union Trust Company, and the Union Trust Company 
assumed the liabilities of The Citizens Bank of Washington 
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to its depositors. All of the assets of The Citizens Bank of 
Washington were sold to the Union Trust Company and 
the liabilities were assumed by the Union Trust 
44 Company. Immediately following the sale of the 
assets to the Union Trust Company, The Citizens 
Bank of Washington had as its only asset cash that had 
been received from the Union Trust Company in payment 
of the assets. Part of the cash was distributed to the 
stockholders for the first liquidating dividend. As to what 
was done with the balance of the cash, there were Federal 
taxes to be paid and there was a second liquidating divi¬ 
dend declared about a year later. There is still a little bit 
of cash left. The tax payments referred to included a pay¬ 
ment of gross earnings taxes to the District of Columbia. 
• • • • • 

Upon the transfer of the assets from The Citizens Bank 
to the Union Trust Company and the assumption of liabil¬ 
ities from the latter, I removed from The Citizens Bank 
building to the Union Trust building. The date was Janu¬ 
ary 31, 1947. On January 31, 1947, I was located at 14th 
and G and after that at 15th and H Streets, commencing 
February 1st. As to whether after January 31,1947, there 
were any employees of The Citizens Bank located in the 
building located at the corner of 14th and G, they were all 
Union Trust Company employees after that and they were 
on the payroll of the Union Trust Company. They did not 
perform any services with respect to the liquidation of the 
Citizens Bank. The services with respect to the liquidation 
of the Citizens Bank were performed by the liquidating 
agent, Mr. A. Scott Offutt. He was an officer of the Union 
Trust Company and a former officer of The Citizens Bank 
of Washington. He was Executive Vice President of The 
Citizens Bank. He was Vice President and Cashier. As 
to whether Mr. Offutt did all the liquidating by himself, I 
prepared some reports for the agent and it is possible that 
some stenographers typed up some letters. As to whether 
any tellers accepted any interest payments on defaulted 
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notes that might still have been among the assets of The 
Citizens Bank after January 31, 1947, if there were any, 
they would have accepted it. It was a fact that all of the 
notes had been turned over to the Union Trust. As to 
whether the Citizens Bank would accept interest, notwith¬ 
standing the fact that the notes had been transferred, I 
probably misunderstood the question. I thought it 
45 probably meant, possibly, some past due interest, 
from notes that may have been possibly delinquent 
a long time, and might have been additional interest on it. 
The Citizens Bank turned over all its notes both those 
which were current and those which were in default. 

F. G. Addison, Jr., called as a witness by Petitioner and 
having been duly sworn, testified in part as follows: 

My name is F. G. Addison, Jr., and my occupation 
President of the Security and Savings Bank, Washingt 
D. C. I entered the employ of that bank in March 1920 
Vice President and executive officer until 1931, and then 
became President. During that period assigned employees 
under my instructions and with my review had the duty of 
preparing the gross earnings tax returns made to the res¬ 
trict of Columbia. There came a time when the Security 
Savings and Commercial Bank acquired the business or the 
assets of several banks in the District of Columbia, namily, 
the American Commercial and Savings and the Central 
Savings. The American Commercial was at 7th and G, a nd 
the other bank, the Central, was at 710 14th Street, N. W. 
The Security Savings and Commercial Bank acquired all 
the stock of the Central Savings Bank on June 26th, 1927. 
Four days later we took the entire assets of the bank . . . 
there were no further assets of the Central Savings. Tbjse 
were the steps. We bought the stock. Then we bought i:he 
assets and elected officers and directors, and then those 
officers and directors sold the assets to the Security Sav¬ 
ing and Commercial, and cash was paid to them. The bank 
building was leased. The banking house was not closed up. 


is 

on, 

as 
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The Security Bank opened a branch as of June 30th; estab¬ 
lished a branch. The Central Savings Bank conducted no 
business whatever subsequent to June 30th. After that 
date the Bank did no further business. The stockholders 
were paid off. It did not make loans. It did not receive 
deposits. It did not collect receivables; they were sold to 
our bank. There came a time later when I personally had 
occasion to take up with the authorities of the District of 
Columbia the question of whether or not the Central Sav¬ 
ings Bank w’as liable for the gross earnings tax for the tax 
fiscal year 1928. On each year in the month of July there 
is under the law the necessity for filing returns to 
46 the Tax Assessor as a tax on doing business begin¬ 
ning July 1st. We the Security Bank, felt that there 
would be no tax due as to the Central Savings for purposes 
of the year that began ... We did not voluntarily make 
the return. We were, as I recall, asked to make the return. 
Then the question arose as to whether they were entitled 
to make a collection and at that time for the first time the 
question arose as to whether there would be a tax paid 
during the . . . well, for the year that began July 1, 1927, 
for the Central Savings Bank, measured by the business 
they did for the year ending June 30th preceding. It was 
determined by the Assistant Assessor for the District of 
Columbia in consultation, in which I took part, there would 
be no ... . As to whether of my own knowledge, the As¬ 
sessor made a ruling on the question, we were relieved from 
paying any tax on that return by the tax authorities of the 
District of Columbia. 

Louise Wray, called as a witness by Petitioner and hav¬ 
ing been duly sworn, testified in part as follows: 

My name is Louise Wray. I am a member of the Board 
of Personal Tax Appraisers of the District of Columbia. 
In my capacity as a member of the Board of Personal 
Property Tax Appraisers I have had occasion recently to 
examine the records of the Assessor’s OflSce to determine 
whether or not assessments on gross earnings tax were 
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made against the banks named and for the years indicated 
in a subpoena issued from the District of Columbia Board 
of Tax Appeals on April 17, 1950, and served on Mr. Mar¬ 
tin. We were able to find no assessments prior to 1932. 
We found no assessments, no records of assessments, for 
any bank named in the subpoena and otherwise. I ;^ound 
two returns filed for the years mentioned: The Baulking 
Trust and Mortgage Company for the year 1926, the return 
was on file. There was no record of any assessmerit for 
that year, that is, prior to 1932. As to whether the file or 
return which I found indicated whether or not any assess¬ 
ments had been made, there would be no indication on the 
return. As to whether it is the practice to enter assess¬ 
ments on the return itself, a notation that would indicate 
assessment, it was not. It would be assumed an assessment 
had been made unless it was otherwise indicated on 
47 the return. As to what other return, I foind a 
return of Peoples Commercial Savings Bank fcr the 
fiscal year 1925. That also showed a return only. That 
is prior to 1932. As to whether I found records of returns 
or assessments for any of the other banks for the years 
indicated in the subpoena, found there was no return filed 
by The Central Savings Bank for the year 1928, ther(} was 
a notation on a form for 1928 stating that .... There 
was no return filed. As to whether I found records of any 
other assessments against any of the banks for any of the 
years indicated, there were no assessments and no returns, 
other than these two. As to whether when I said there 
were no assessments, I meant I could find no bills, we could 
find no bills, we could find no record. Of course, there 
could be an assessment and the bill detached from the 
file . . . but we could find no records of any. 

James C. Rogers, 

0. R. McGuire, Jr., 

810 Colorado Building, 
Washington 5, D. C., 

Counsel for Petitioner. 
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Dated this 31st day of October, 1950. 

Service of the foregoing Statement of Evidence is hereby 
acknowledged this 31st day of October, 1950. 

Harry L. Walker, 

Asst. Corporation Counsel 
of the District of Columbia, 
Counsel for Respondent. 


n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

• •••••••«• 

96 Mr. Rogers: May it please the Board, at this time 
petitioner wishes to renew its application for sub¬ 
poenas to produce certain additional evidence for hearing 
consideration of these cases. This is the application which 
I submitted to the Board yesterday and it calls for the pro¬ 
duction of records relating to the assessment of gross earn¬ 
ings taxes against other banks which, in earlier 

97 years, were similarly situated to the petitioner in 
this case. 

The purpose of the production of those records being to 
show the administrative construction placed upon the sec- ’ 
tions of the law involved here in the case of banks which 
go out of business during a period— 

The Board: Have you shown it to the Corporation 
Counsel? 

(Whereupon Mr. Rogers submitted the said document to 
Corporation Counsel.) 

Mr. Rogers: I should like to add that of course, in re¬ 
newing this application, instead of fixing the date for the 
production of these records, as of today, we would expect 
the Board to indicate some reasonable time when these 
records might be produced and considered by the Board. 

The Board: What do you say to that? 
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Mr. Walker: We object to this subpoena and resist it 
on the g-rounds, among others, that under Section 47^1412 
of the D. C. Code, 1940 Edition— 

Mr. Rogers: What is that, sir? 

Mr. Walker: Section 47-1412 of the D. C. Code, 1940 
Edition, returns are made secret with certain exceptions 
which we think not pertinent here. To have other returns 
of other taxpayers or their assessments in evidence in this 
case would, we believe, be in violation of that statute^ 

• *•••••*•• 

100 The Board: Let me ask you this: As a matter 
of physical possibility, do you know whether these 
documents can be produced? 

Mr. Walker: I am advised by the Assessor that most 
of them have been destroyed, if they are the returns and 
records of assessment. Is that correct? 

Mr. Martin: Yes, sir. 

107 Louis K. Lynn was called as a witness by and on 
behalf of the petitioner and, having been first duly 

sworn, was examined and testified as follows: 

Direct examination 

By Mr. Rogers: I 

Q. Please state your full name. A. Louis K. Lynn, 
L-y-n-n. 

Q. Where do you reside? 

108 By Mr. Rogers: 

Q. Mr. Lynn to what extent, if any, did the business 
and operations of The Citizens Bank of Washini^on, 
during the years ended June 30 of 1945, 1946, and up to 
January 31, 1947, ditfer as compared with the years im¬ 
mediately prior thereto, commencing with the period of 
your service with the bank? A. There was no difference. 
Q. Did The Citizens Bank of Washington, after Eebru- 
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ary 6, 1947, engage in any business whatever? A. No, it 
did not. 

The Board: I think, Mr. Rogers, that is a conclusion of 
law. What “engaging in business” means is not merely a 
conclusion of fact. If you say they weren’t doing a bank¬ 
ing business weren’t making loans or receiving deposits, 
or making investments, that is one thing; but whether they 
were doing business is a matter for my determination. 

By Mr. Rogers: 

Q. WTiat, if anything, did The Citizens Bank of Wash¬ 
ington do after February 6, 1947 ? A. The only thing they 
did was to pay a liquidating dividend to their stockholders 
at that point. 

Q. Did The Citizens Bank, after February 6, 1947, en¬ 
gage in banking transactions of any kind whatever? A. 
No, they did not. 

111 F. G. Addison, Jr., was called as a witness by and 
on behalf of the petitioner and having been first duly 

sworn, was examined and testified as follows: 

Direct examination 
By Mr. Rogers: 

Q. What is your full name? A. F. G. Addison Jr. 

Q. And your business; what is your occupation? A. 
President of the Security and Savings Bank, W'ashing- 
ton, D. C. 

112 By Mr. Rogers: 

Q. Did there come a time later when you person¬ 
ally had occasion to take up with the authorities of the 
District of Columbia the question of whether or not the 
Central Savings Bank was liable for the gross earnings 
tax for the tax fiscal year 1928? 
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Mr. Updegraff: I object on the ground it is immaterial 
and irrelevant to this proceeding. 

113 The Board; Why! 

Mr. Updegraff: Well, the question of whether the C<m- 
tral Savings Bank or its successor was liable for the tax in 
1927 has nothing whatsoever to do with the proceedings 
before the Board. 


The Board: Well that is not the purpose of the ques¬ 
tion. The purpose of the question, I take it, is to bring out 
the administrative practice on the taxes, and for whate^i’er 
that may be wmrth, it is admissible. 

Mr. Updegraff; Well, whether there was an assessm<‘nt 
made or a return filed by the Central Savings Bank or its 
successor could not possibly show the administrative prac¬ 
tice, your Honor; and it would only be indicating the laxity 
or the overzealousness, either, on their part. 

Mr. Updegraff: I repeat my objection; I say that 
immaterial. 

The Board: I will receive it for whatever weight it 
be entitled to. 

• • * • • • • • * 1 * 



114 Mr. Rogers: May we have the question reread, 
please? 

(Whereupon, the pending question was read by the j’e- 
porter.) 

The Board: Just answer that ‘‘yes” or “no.” 

The Witness: Yes. 

By Mr. Rogers: 

Q. Mr. Addison, please state to the Board the circuin- 
stances within your personal knowledge which arose apd 
what transpired in reference thereto? A. On each year in 
the month of July there is under the law the necessity ^or 
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filing the returns to the Tax Assessor as a tax on doing the 
business beginning July 1. We, the Security Bank, felt 
that there would be no tax due as to the Central Savings 
for purposes of the year that began— 

The Board: Don’t tell us what you “felt.” 

The Witness: All right: AVe did not voluntarily make 
the return. 'VVe were, as I recall, asked to make the re¬ 
turn. Then the question arose as to whether they were 
entitled to make a collection and at that time for the first 
time the question arose as to whether there would be a tax 
paid during the—well, for the year that began July 1, 1927, 
for the Central Savings Bank, measured by the business 
they did for the year ending June 30 preceeding. It 

115 was determined in consultation, in which I took part, 
there would be no— 

The Board: It was determined by whom? 

The Witness: By the Assistant Assessor for the Dis¬ 
trict of Columbia. 

By Mr. Rogers: 

Q. Was a return thereafter required to be filed by the 
Assessor’s office for the Central Savings Bank for the past 
tax fiscal year which began July 1, 1928, based upon the— 
no, for the tax year which began July 1,1927, based upon the 
gross earnings of the preceding 12 months ? 

Mr. Updegraff: I object, on the ground that the matter 
is the subject of a statutory requirement and what the 
Assessor did can not be gotten from this witness, but from 
the Assessor. 

By Mr. Rogers: 

Q. To your knowledge, did the Assessor make a ruling 
on the question? A. To my knowledge, we were relieved 
from the necessity of paying any tax on that return. 

116 Mr. Updegraff: I submit the answer is not re¬ 
sponsive to the question. 
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Mr. Rogers: May I have that question read? 
(Whereupon, the last question was read by the reporter.) 
Mr. Rogers: What was the answer? 

The Board: You were relieved by whom or what—he 
said he vras relieved? i 

The Witness: Yes. 1 

The Board: By whom? ! 

The Witness: By the Tax authorities of the District 
of Columbia. 

Mr. Updegraff: I object, if your Honor please. The 
best evidence of that would come from the communications 
or whatever it was of the District oflBcials, and I renew! my 
objection again to this line of testimony with respect tol the 
Central Savings Bank, on the ground it is entirely imjoaa- 
terial and irrelevant. 

The Board: I overrule the objection. 

• • * • • • • • 

117 Louise Wray was called as a witness by and| on 
behalf of the petitioner and, having been first cjuly 

sworn, was examined and testified as follows: j 

Direct examination 
By Mr. Rogers: 

Q. W^ill you state your full name for the record, please ? 
A. Louise Wray. I 

Q. You are a member of the Board of Personal Tax Ap¬ 
praisers of the District of Columbia? A. That is right. 

Q. Mrs. Wray, in your capacity as a member of i;he 
Board of Personal Property Tax Appraisers, have you l ad 
occasion recently to examine the records of the Assessor’s 
Office to determine whether or not assessments on 

118 gross earnings tax were made against the baiiks 
named and for the years indicated in a subpoepa 

issued from the District of Columbia Board of Tax Ap¬ 
peals on April 17, 1950, and served on Mr. Martin? 

Yes, sir. | 
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Q. What did you find with reference to whether or not 
assessments were made against the banks for the years 
named and— 

Mr. Updegratf: I object, your Honor. 

The Board: And the ground? 

Mr. Updegraff: On the ground, your Honor, that it is 
immaterial and irrelevant. 

The Board: Overruled. 

The Witness: I found—^we were able to find no assess¬ 
ments prior to 1932. 

By Mr. Rogers: 

Q. Now, you mean no assessments, no records of assess¬ 
ments— A. That is right. 

Q. —for any bank? A. For any bank. 

Q. Named in the subpoena or otherwise? A. In the sub¬ 
poena and otherwise. 

Q. All right, proceed. A. And I found two returns filed 
for the years mentioned: The Banking Trust and 
119 Mortgage Company for the year 1926, the return 
was on file. 

Q. Was there a record of any assessment for that year? 
A. There was not; that is, prior to 1932. 

Q. Did the file or return which you found indicate 
whether or not any assessments had been made? A. There 
would be no indication on the return. 

Q. You mean that—is it never the practice to enter 
assessments on the return itself, a notation that would 
indicate assessment? A. No. It would be assumed an 
assessment had been made. 

Q. Unless it were otherwise indicated— A. That is 
right. 

Q. —on the return? A. That is right. 

Q. Now, you found what other return? A. Peoples Com¬ 
mercial Savings Bank, for fiscal year 1925. That also 
showed a return only. That is prior to 1932. 
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Q. Did you find records of returns or assessments for 
any of the other banks for the years indicated in the 
subpoena? A. The Central Savings Bank, for the year 
1928. While there was no return filed, there was a notation 
on a form for 1928 stating that— i 

Mr. Updegraff; Now, just a minute. 

Mr. Rogers: Do I understand Mr. Updegraff has 

120 an objection? | 

Mr. Updegraff: I do, to any information, to wfcat 
the return stated. I 

Mr. Rogers,: May I say, if it please the Board, that I 
understood the witness was about to tell us as to a notation 
on a return, not as to any information contained in the 
return by reason of entries made thereon by the taxpa; 5 ['er. 

The Board: Do you mean a notation made by the b^nk 
or the Assessor, the assessing authority? 

The Witness: Well, I wouldn’t know. There is no y^ay 
of knowing. There was no return filed, however. i 
The Board: You mean there was no detailed return^ 
The Witness: There was nothing. 

The Board: Well, Mr. Rogers— 

Mr. Rogers: May it please the Board, the witness siys 
there was no return filed, but there was a form, a retijim 
form with a notation. j 

The Board: With nothing on it? i 

Mr. Rogers: With a notation. 

The Board: Well, in the li^ht of Mr. Addison’s testi¬ 
mony, there shouldn’t be any diflSculty in getting what |he 
notation was. i 

Mr. Rogers: Very well. 

By Mr. Rogers: j 

Q. Did you find records of any other assessments 

121 against any of the banks for any of the years indi¬ 
cated? A. There were no assessments and no Re¬ 
turns, other than those two. 

Mr. Rogers: That is all. 
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Cross examination 

By Mr. Updegraff: 

Q. Mrs. Wray, when you say there were no assessments, 
you mean you could find no bills? A. We could find no 
bills, we could find no record. Of course, there could be an 
assessment and the bill detached from the file—^but we 
could find no records of any. 

Mr. Updegraff: That is all. 

Mr. Rogers: That is alL 

The Board: Now, about the motion to quash the sub¬ 
poena. Mr. Updegraff? 

Mr. Updegraff: I think it ought to be granted. 

The Board: Well, I don’t think it is very important, 
but I still don’t like to leave a motion hanging in the air— 
but I think I will. 

Mr. Updegraff: All right with me. 

The Board: I think that is all—is it? 

m. EXHIBITS 

84 Pet’s Ex. No. 2 

Docket No. 992 

THE CITIZENS BANK OF WASHINGTON 

Certified Copy of Resolution Adopted at a Special Meeting 
of Stockholders Held February 6, 1947 

I, Edwin A. Mooers, do hereby certify that I am the duly 
elected and qualified Secretary and keeper of the records 
and corporate seal of The Citizens Bank of Washington, a 
corporation organized and existing under the laws of the 
District of Columbia; that the following is a true and cor¬ 
rect copy of a resolution duly adopted at a special meeting 
of the Stockholders thereof convened and held in accord¬ 
ance with the law and the By-Laws of said corporation 
on the 6th day of February, 1947; that said resolution was 
adopted by a vote of 20,439 shares for and no shares 
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against, being an afiSrmative vote by the holders of more 
than two-thirds of the outstanding capital stock of said 
corporation; and that such resolution is now in full force 
and effect: j 

Resolved, that The Citizens Bank of Washington | be 
placed in voluntary liquidation under the provisions of 
Section 300(d) of the Act of March 4,1933, C. 274, 47 sj;at. 
1565 (Sec. 26-103(d), D. C. Code, 1940 ed.) to take effect 
February 6, 1947, and that A. Scott Offutt be appointed 
liquidating agent or liquidation committee of said Bank; 
that liquidation shall be conducted in accordance with law 
and under the supervision of the Board of Directors "vyho 
shall require a suitable bond to be given by the said agpnt 
or committee in an amount to be fixed by the Board of (Di¬ 
rectors ; that the said liquidating agent or committee shall 
render annual reports to the Comptroller of the Currency 
on the 31st day of December of each year showing the prog¬ 
ress of said liquidation until said liquidation is completed; 
that said liquidating agent or committee shall render an 
annual report to the shareholders on the date fixed in ohe 
articles of association for said annual meeting, at which 
meeting the shareholders may, if they see fit, by a vbte 
representing a majority of the entire stock of the bajik, 
remove the liquidating agent or committee and appoint An¬ 
other in place thereof; that a special meeting of the share¬ 
holders may be called at any time in the same manner as if 
the Bank continued an active bank, and at said meeting |he 
shareholders may, by a vote of the majority of the stock, 
remove the liquidating agent or committee; that the Conjip- 
troller of the Currency is authorized to have an examiijia- 
tion made at any time into the affairs of the liquidating 
bank until the claims of all creditors have been satisfied, 
and that the expense of making such examination shall be 
assessed against the liquidating bank in the same manner 
as in the case of an examination made pursuant to section 
5240, United States Revised Statutes, as amended. 
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In Witness Whereof, I have affixed my name as Secre¬ 
tary and have caused the corporate seal of said Corpora¬ 
tion to be hereunto affixed this 12th day of August, 1947. 

[seal] Edwin A. Mooers, 

Secretary. 

• ••••••••• 

Pet’s Ex. No. 17 

87 17 August 1931 

John Poole, President, 

Federal-American National 
Bank and Trust Company, 

Washington, D. C. 

My dear Mr. Poole: 

I acknowledge receipt of your letter of the fifteenth in¬ 
stant in which you ask permission to withdraw your request 
for refund of taxes paid by the Merchants Bank and Trust 
Company. 

I have discussed the matter with the Commissioners and 
they have consented that the request be withdrawn. 

With all good wishes, I am 

Yours very truly, 

William W. Bride, 
Corporation Counsel, D. C. 

• ••••••••• 

89 July 2, 1931. 

To the Commissioners: 

I return herewith the papers in C. C. 0. file No. 17309, 
referred to this office for opinion upon the franchise tax 
imposed upon National Banks under Section 6 of the Act of 
July 1, 1902, taxing incorporated banks and trust com¬ 
panies six percent upon their gross earnings for the pre- 
ceeding fiscal year. 
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The papers enclosed in the reference disclose that the 
Merchants Bank and Trust Company and the National 
Bank and Trust Company were consolidated on October 31, 
1930, the business being conducted under the name of the 
latter and the former passing out of existence and ndin- 
quishing its charter. It appears also that the Merchants 
Bank paid in September 1930, the first half of its franchise 
tax, 1930-1931. The question presented is whether either 
of these banks is liable for the second half of the tax, which 
was payable in March, 1931. 

Under the Act of 1902, personal taxes were payabhj on 
or before the first day of June of each year, and the tax 
was regarded as an indivisible tax which became fixed on 
the first day of July, the beginning of the tax year, and was 
not prorated except in the case of license taxes, for which 
special provision was made in the law. 

This question was raised in the case of the United States 
Trust Company, which was taken over by the Munsey 
Trust Company on November 18th, and the Munsey Trust 
Company filed their bill in equity against the District, to 
enjoin the collection of the tax accruing after that aate. 
The question was never decided, however, as the Court of 
Appeals held that a bill in equity would not lie to enjoiij the 
collection of the tax. Since then, however. Congress has 
passed another Act approved February 28, 1929, pro¬ 
viding : 

“Sec. 5. Keal estate taxes and personal taxes o^ all 
kinds, excepting the tax on motor vehicles, as herein pro¬ 
vided, shall hereafter be payable semi-annually, in equal 
installments, in the months of September and March.” 

By this statute Congress itself, has divided the tax into 
two semi-annual installments. The tax has usually 
90 been regarded by the Courts as one impossed upon 
the privilege of doing a corporate business. It is 
very doubtful if a tax can be collected from a corporation 
which has ceased to do business, for the period subsequent 
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to that when it so ceased to do business. I am inclined to 
the opinion that the doubt in such a case would be resolved 
in favor of the taxpayer. 

Accordingly, I recommend that these banks be advised 
that no attempt will be made to collect the tax against the 
Merchants Bank and Trust Company, subsequent to Octo¬ 
ber 31, 1930, the date on which it ceased to do business. 

Vernox E. West, 
Acting Corporation Counsel, D. C. 

91 For collection from the Merchants Bank and Trust 
Co., which has merged with the Federal American 
National Bank and Trust Co., personal tax on gross earn¬ 
ings for the unpaid second half of 1930. Letter from 
Tobriner and Graham, and P. H. Marshall Attys. for the 
Merchants Bank and Trust Co. 

June 22, 1931—Mr. West. 

June 26, 1931—Mr. Stephens. 

July 3, 1931—To the Commissioners—Carbons filed here. 
Aug. 15, 1931—Letter from the Federal American National 
Bank and Trust Co., requesting that they 
be permitted to withdraw this claim for a 
reference of tax. 

Aug. 17,1931—Letter to Mr. Poole—The Federal-American 
National Bank advising him that their re¬ 
quest for withdrawal of claim for refund of 
taxes has been granted. Filed here. 

Oct. 13, 1931—This letter given to Mrs. Buhler of Mr. 
Garges office to include with file in his possession. 
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Respondent’s Exhibit A. 

92 Mar 31 1948 

To; The Commissioners. 

In Re; Taxability of gross earnings of Citizens Bank of 
Washington for period July 1, 1946 to January 
31,1947—^Whether liability lies with The Citizens 
Bank of Washington or The Union Trust Com¬ 
pany. 

Report; 

The Assessor by letter to the Board of Commission(;rs 
dated January 21, 1948, requests an opinion as to the tax¬ 
ability of the gross earnings of The Citizens Bank of Wasjh- 
ington for the period July 1,1946, to January 31, 1947, and 
if taxable "whether liability lies with The Citizens Bank of 
Washington or The Union Trust Company. Pertinent fa(3ts 
are set forth in a letter dated January 20, 1948, from !Mr. 
James C. Rogers, Attorney for the Bank to the Board of 
Personal Tax Appraisers and reads in part as follows; 

“On December 30, 1946, The Citizens Bank of Washing¬ 
ton entered into a contract with The Union Trust Compa^ay 
of the District of Columbia whereby the Bank agreed to sell 
all of its assets to the Trust Company, and whereby the 
Trust Company agreed to assume all of the liabilities of 
the Bank except for the liability of the Bank to its sto<;k- 
holders, subject to the terms and conditions set forth in 
the contract. The contract was consummated on January 
31, 1947, and on February 6, 1947 the stockholders of The 
Citizens Bank of Washington adopted a resolution pursusint 
to the provisions of Section 26-103, D. C. Code, 1940 piro- 
viding that the Bank be placed in voluntary liquidation, 
effective immediately. Section 26-103 provides that no insti¬ 
tution which has gone into voluntary liquidation under ^ts 
provisions shall be permitted to resume business. Pursuant 
to the resolution of the stockholders, the Bank ceased to do 
business on February 6, 1947, and has not since engaged in 
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the banking business or in any other business except that of 
liquidating its affairs. ’ ’ 

Paragraphs 5 and 7 of Section 6 of the Act of July 1, 
1902, as amended (Sections 47-1701 and 47-1703, D. C. Code 
1940) impose taxes at various rates upon several classes 
of banks. The Assessor has heretofore determined that 
The Citizens Bank of Washington, beginning with the tax 
year 1945, is taxable as an “incorporated bank” under Code 
Section 47-1701 but the Board of Tax Appeals held that the 
Bank is taxable as an “incorporated savings bank” under 
Code Section 47-1703 (B. T. A. Docket No. 992). The matter 
is being further litigated. The final result, however, will 
not affect our opinion on the question now presented 
93 because the statute involved requires both classes of 
banks, through their officers, to report “to the board 
of personal-tax appraisers on or before the 1st day of Aug¬ 
ust each year” the amount of their gross earnings, less 
interest paid to depositors in the case of an incorporated 
savings bank, “for the preceding year ending June 30th” 
and to pay taxes on such gross earnings at the applicable 
rate. It is the Bank’s position “that D. C. gross earnings 
tax is a franchise tax imposed in respect of the right 
to carry on business for a particular tax fiscal year, 
measured by the gross earnings of the preceding year, 
and that as the Bank has not been engaged and cannot law¬ 
fully engage in the banking business during the current tax 
fiscal year, it is not liable to D. C. gross earnings tax for 
the current tax year.” The “current tax year” referred 
to is the fiscal year beginning July 1,1947 and ending June 
30, 1948. 

As is admitted by the attorney for the Bank in the letter 
referred to above, the tax contemplated by the above quoted 
paragraph is a franchise tax levied on the right of the cor¬ 
poration to do business in the District of Columbia, and is 
not a tax on the property of the corporation itself {Security 
Savings and Commercial Bank v. D. C., 51 App. D. C. 316; 
279 F. 185). That case construed paragraph 7, Section 6 
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of the Act cited above which requires incorporated saviijgs 
banks paying interest to depositors to report to the Board 
of Personal Tax Appraisers on or before August 1st of e8[ch 
year the amount of their gross earnings less the amoijint 
paid as interest to their depositors for the preceding yiar 
ending June 30th and to pay a tax thereon. In deciding me 
case, the Court said that the paragraph referred to impo£;ed 
upon the corporation the duty of paying the tax, determined 
by the sum of the gross earnings; that if there were no 
earnings there would be no tax, regardless of how mijich 
property the corporation might own. 

It apears that other laws imposing a tax liability meas¬ 
ured by gross receipts or gross earnings have been con¬ 
sidered to be franchise taxes. (See case of D. C. v. Warded, 
74 App. D. C. 184; 122 F. (2d) 202; cert. den. 314 U. S. 
673, involving a business privilege tax). 

The fact that the Bank was not engaged in business dur¬ 
ing the particular tax year in which the taxes are levied 
is not the test of liability, as seems to be contended by Mr. 
Rogers. The tax is for the privilege of doing business dur¬ 
ing a given year, and only the assessment thereof is post¬ 
poned until the following year. If this were not true, then 
any bank which ceases to do business during a tax year 
would not be taxed for that year. Such is not the intent of 
the law. 

Paragraph 5, Section 6 of the Act of July 1, 1902, supra 
(Section 47-1701, D. C. Code, 1940) was the subject of the 
Court’s decision in Hazen v. Hardee, (1935) 64 App. D. C. 
346, 78 P. (2d) 230. The provision of the statute invoBed 
in that case required national banks in the District of 
Columbia to make affidavit to the Board of Personal Tax 
Appraisers on August 1st of each year of the amount of 
their gross earnings for the preceding year ending the 30th 
of June and to pay to the Collector of Taxes a tax based on 
the gross earnings. The bank involved, the Federal Amer¬ 
ican National Bank and Trust Company of Washing- 
94 ton, was organized as a national bank and prior to 
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March 6, 1933 was engaged in banking in the District. 
On that date, the bank was closed by Presidential proclama¬ 
tion, and on March 11, 1933, a conservator was appointed, 
and later, on November 1, 1933, the appellee was appointed 
receiver. From July 1, 1932 to March 14, 1933—eight and 
one-half months—the bank was engaged in business. On 
August 17, 1933, the Assessor not having sufficient informa¬ 
tion upon which to determine taxes due, the Commissioners 
filed a writ of mandamus directed to the conservator to 
compel him to file the return required by paragraph 5, Sec¬ 
tion 6, of the Act of July 1,1902, supra. The receiver was 
substituted as a party defendant but refused to make the 
return, contending that he was bound by instructions of the 
Comptroller, as his agent. The Comptroller refused to 
allow the receiver to make a return, contending that the 
bank when demand was made was not engaged in the bank¬ 
ing business, but was in the process of liquidation, and that 
no tax was due. 

In reversing the order of the lower court dismissing the 
mandamus, the Court of Appeals stated that the tax asses¬ 
sing authorities were required by the statute to assess the 
tax upon the basis of the return; that this duty could not 
be performed unless the figures, i.e., the gross earnings, 
were available on which to calculate the tax, and that this 
information was exclusively in the hands of the receiver. 

In the Hazen case, supra, as in the one now under consid¬ 
eration, the bank involved was not engaged in business in 
the District on August 1st, the date on which the affidavit or 
report was due from the bank as to its gross earnings for 
the preceding year ending June 30th; and in neither case 
was the bank involved engaged in business in the District 
after June 30th of the year for which the gross earnings 
were required to be reported 

It follows, therefore, that in the instant case The Citizens 
Bank of Washington is subject to tax on its gross earnings 
“for the preceding year’’ ended June 30, 1947. 
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The case of Union Trust Company of Spokane v. Spokane 
County 145 Wash. 193, 259 Pac. 9, orally cited to this officcj 
and relied upon by attorneys for the Bank, is not in point. 
In that case, involving a statute providing that all th(} 
shares of stock in banks should be subject to tax assess¬ 
ments, it was held that only institutions actually engaged 
in banking were taxable as banks, regardless of their corpor¬ 
ate powers, and that therefore a trust company which was 
not functioning as a bank, although entitled to do so undei: 
the law, was not taxable as a bank. That case, however, 
involved a property tax and not a franchise tax such as w(i 
now have under consideration. 

The Assessor next desires to know whether liability lies 
with The Citizens National Bank of Washington or th(} 
Union Trust Company. The contract of sale between th<} 
Bank and the Trust Company provides in part: 

“That the Trust Company will, and it hereby agrees, 
95 to assume the payment of all indebtedness and liabili ¬ 
ties of the Bank of whatsoever nature, known or un¬ 
known, accrued or to accrue resulting or incident to the 
operations of The Bank prior to the date of Transfer, **•.»' 

Accordingly, liability lies with The Union Trust Com¬ 
pany. 

Recommendation: 

It is recommended that the Assessor be advised in accord¬ 
ance with this opinion. 

Vernon E. West 
Corporation Counsel, D. C. 

GFL/scp 

CCO: 786.1—Citizens Bank of Washington 
3/30/48 

Apr 6 1948 

Approved by the Commissioners of the District of Colum¬ 
bia sitting as a board. 

G. M. Thornett, 

Secretaxry. 
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CORPORATE NAME OP BANK 


DISTWCT OF COLUMBIA « 

Ti^ First Natumal BcuUc of Washington, ^ 


No. 


REMARKS ' 


M«tropoiitaii Bank 




26 

The Second National Bank of Washington, 2038 

1 

Ameriom National Bank of Washington, $716 

The Central National Bank of Washingtoin City, 2382 

I 

The Citizens National Bank of Washington City, 1893 
The Columbia National Bank of Washington, 3625 

The Commereial National Bank of Washinoton, 7446 

District National Bank of Washington, 9545 

The Dnpont National Bank of Washington, 10825 

I 

The FarmtTM & Meekaniet Sational Bank of Waekington, 1928 

Fetieral-Amcriean Salional Bank and Trust CoeitpaHy of | 

lyaehington 1 10316 

The Franklin National Bank of Washington, 10504 

r*< Germon Amerteon National f^ank of Washington, 2358 

The Hamilton National Bank of Washington, 12194 

Hamilton National Bank of Washington, 13782 

Liberty National Bank of Washington, 116SS 

The Lincoln N ational Bank of Washington, 4247 

The Merchants National Bank of Washington, 627 

The National Bank of Commerce of Georgetown, 682 

The National Bank of the Metropolis, 526 

The National Bank of the Republic of Washington. 875 

The National Bank of Washington, 

The National Capital Bank of Washington, 

National City Bank of Washington, 

! I 

The National Metropolitan Bank of Washington,' ; 1069 | 

! i 

The Northwest National Bank of Washington, ;12721 

I 

The Ohio National Bank of Washington, : 4522 

The Riggs National Bank of Washington, D. C.. 

Standard National Bank of Washington. 

The Traders National Bank of Washington, 

The West End National Bank of Washington, 


Rereirer appointed Sept. tS, 1873. 

(B) 

Coneodiated Oet. 31.1933, under Act Sor. 7,1918, with. No. 10318, FederoMmyrioan National 
Bank of Waehington. 

V&Ukiq. Mar. 38.1907; merged with No. 3i35, The National Bank of Washington 
Fort0iltS The Citizens National Bank of Hagerstown, Md. Vot Liq, Nov. 7, l90i; absorbed by 
Nil. 1009, The National Metropolitan Bank of Hashington, which changed itsititle to National 
‘Metropolitan Citizens Bank of Ua*Af>*yfon. 


Receive% appointed Feb. 38, 1933, 

Prmirtr appointed Nov. 8, 1933. 

Vol. Li^. .ipr. 2, 1933; absorbed by Merchants Bank and Trust Co., Washingtoti D. C. 

Formerly The Farmers and Mechanics National Bank of Georpeto^on. Consolida/Led Dee. IS, 1938, 
undy Act Nov. 7.1918, with No. SOiO, The Rigus National Bank of Washington, D. C. 

Formerly Federal National Bank of Washington; afterwards Federal-America^ National Bank 
of Washington. Receiver appointed Oct. 31, lOJJ. Had four branches. 

Vol. Lig. Dee. 13, 193C; absorbed by the City Bank.of Washington. Liq. bank.had one branch. 

Receiver appointed Nor. 1, 1878. 

W’itk three branches in the city of Washington. Consolidated June 10, 1923, under Act Nov. 7, 
1918. with No. Solti, The Riggs National Bank of Washington, D. C. 

(B) 


(B) 

Receiver 'appointed May 8, 2886. 

Vol. Liq. Oet. 38, 1869. 

Vol. Liq. Nov. 38, 1866. 

Vol. Liq. .lug. 11,1897. 

3425 i<B) 

4107 (6) 

7936 I Vol. Liq. Md;, l. 29Il; merged with No. 7116, Th* rommereial National Bank\of Washington. 


U-ie* one branch in Washington. Consolidated June 10, 19X5, under .1r( .Voi-. 7, 1928, with No. 
50i‘‘ The Riggs .National Bank of Washington, D. C. 

Voi. Liq. Dee. 31. 1897; reorganized as a savings bank. 


! 5046 j <B) 

1 ! I'ol. Liq. Oet. 39. 1931; absorbed by No. 9515, District National Bank of Washington. Receiver 

'12139 ' appe-nted Nov, 3S, 1936. 

I ! 

1 ^244 ! t'ol. Liq. .^pr. 31, 1908; absorbed by Merchants and Mechanics Savings Bank. 

' ' ’ ■ /V 

4195 ! Citizens National Bunk of ^ashingtosi CUy. 
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Eespondeat’s Exhibit A 
in Docket No, 992 
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National Savinsa and Trait Company, 

Union Trait Company of the Diatriet of Cohonbia,* 
VmUi StaU» Tnut 

The Waihinfton Loan and Trait Company, 
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COUNTY 



CORPORATE NAME OF BANK 


DISTRICT OF COLUMBIA—Continued 
Savings Banks 
Aetna Banking and Trust Company, 

Am€riettn Com, smd Sm9. Bk. •f the Diftriet »f Columbia, 
The Anacostia Bank, Anacostia, D. C,,* 

I 

Bank of Brigktsoood, 

Bank of Commerce and Savings. Incorporated,* 
Banking Trust and Mortgage Company, 

Capital City Labor and Commercial Bank, 

Capital City Savings Bank, 

Central Savings Bank, 

Central Savings Bank, 

Chevy Chase Savings Bank, 

Citizens’ Savings Bank, Incorporated, 

The City Bank of Washington,* 

Community Savings and Loan Company, 

The Departmental Bank, 

Th« East WaahiagtoB SaTinga Bank of Waahingtoa, D. C, 

Equity Savings Bank, 

The Exchange Bank of Washington, 
EIxport-Import Bank of Washington, 

Federal American Banking Corporation, 

Fidelity Savings Company, 

Fourteenth Street Savings Bank, 

The German American Savings Bank, 

Guaranty Savings Bank, 

Hamilton Savings Bank, 

Home Savings Bank of Washington, D. C„ 
Industrial Bank of Washington. 

The Industrial Savings Bank, 

International Banking Corporation, 

International Exchange Bank, 

Liberty Savings Bank, Washington, D. C., 
UcLachlen Banking Corporation,* 

The Mercantile Bank of Washington, D. C., 

The Merchants Bank of Washington, D. C., 

MrrchoHtt oatf UtcbiiMicM* Sortiipt Bunk, Iticorptffuteii, 

The Metropolis Saxnngs Bank, 

The Mot iw Flan Bank of Washington, 

Mount Vernon Savings Bank of Washington, D. C., 
National ^vings Bank of the District of Columbia, 

I North Capitol Savings Bank, 
j Northeast Savings Bank of Washington, D.C.. 

_Bank, AnaeoatiA D. C 

nga Bank of Wash! igton. D. CL. Ineorporatad. 

1 Madsanica' Savin [a Bank. Ineorporatcd. 

A BatdMldar^pi P** swl Low Company. 
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Jtoeaivar appamtad for Wo t ki ngton hranek Oet lS,ItOS,amd/orButU,MomL,br<mekOm.U,JtOS. 

Formorlg Tko Amorieam CommtroM Saoingo Bank Waokington, D. C.; Ftb. IS, tSU, hatmms 
aboorhod by Soemrity Saoimgs and C e mm oroiat Bank, Wathington. 



I 


Vot Uf. /an. IS, ISSl; absorbrd by Merehanto Bank and Tmtt Company. 

Banking dopartmont dUcontinuod Mar. 11, ISOS. 

Mar. 7, ISSS, bntintu aeguirtd by Tko Marrio Plan Bank of ffoakiapton. 

Aboorb*d by United StaUo Trust Company, May IS, ISIS; VoL Liq. Oet. SI, ISIS. 

Converted May U, 1S77, into So. SSSS. The German American Sational Bank of Washington. 

Dee. Si ISSS, business absorbed by Continental Trust Company; VoL Lif. Jan. S, ISSS. 

Formerly Metropolitan Savings Bank; converted May 5. ISSS. into No. ISlSi, The Hamilton 
Na&Onal Bank of Washington; with three branches tn Washington, D. C. 

Merged on Apr. IS, ISIS, with American Security and Trust Companv: dienolved Nov. IS, ISSS. 

Receive^appointsd Sept. SO, ISSl. 

Washington offices dosed Jan. SO, ISIS; absorbed by United States Trust Company. 

Receiver appointed July H, ISSS. 

Converted Mar. 11, ISSO, into No. 116SS, Liberty National Bank of Washington. 

(B) 

Formsrlt The Provident Savings Dank. VoL Liq. May 17, ISIS; absorbed by Union Savings Bank. 
VoL L»q. Jan. S, ISSS; succeeded by Merchants Bank and Trust Company. 

Formerly United Workmen’s Savings Bank, Incorporated. Absorbed by United States Trust Com¬ 
pany, Apr. 10, ISIS; VoL Liq. Jan. IS, ISIS. 

Convofted Apr. IS, 1878, into No. tS8S, The Central National Bank of Washington City. 

VoL Liq. May Si. ISSS; absorbed by The City Bank of Washington, 

Absorbed by National Safe Deposit Company of Washington under contract dated F«k. f7, 1881. 
Receiver appointed July U, ISSS. 

Receiver appointed Nov. IS, ISSS. 


S‘(> 


appointsaJuly 18, ISSS. 


(B) 

June 8, ISSS, aeoeU sold to Hare A Chase, Inc., PkOaddphia, Pa. Dissolved by order of Court, 
Deo. IS, ISSS. 

jiBi'P.'lSlS.-absorbed by Unitsd States Savings Bank. 

On Aug. St, If 14, bus iness sold to Capital City Labor and Co mm ercial Bank. 

VoL Itif- July 1, ISSO; purchased by Hamilton Savings Bank, 

June 80, ISS7, absorbed by Seourity Savings and C o m mer ci a l Bank, Washington. 

Receiver appointed Nov. IS, ISSS. 

OeL S, ISIS, business sold to No. SStS, District National Bank of Washington; afterwards resumed 
business. Dissolved June 7, ISSS; absorbed by Merchants Bank and Trust Company. 

I (B) 

1 VoL Lie. June St, ISlt; assets purchased and liabilities assumed by Equity Savings Bank, Wash- 
I tngton, D. C., on July 8, ISIS. 

I RseeivSappointed July St, ISSS. 

m>teUet^i££j^, 


l Business over ly Standard Savings Bank, Mar. SS, ISSO. 








LOCATION 



COBPOKATE NAME OF BANK 




WiuhmffUm, 

WagkinffUm, 

Waskingtan, 

WoMkiMffUm, 

WashingUm, 

Waskingttm, 

Washington, 

Washington. 

Washington, 

Washington, 

Washington, 

Washington, 

Washington, 

Washington, 

Washington, 

Washington, 

Washington, 

Washington, 


district of COLUMBIA—Continued 
Savings Banks—C ontinued 
Northvat Savings Bank of Washington, D. C- 

Park Savings Bsmk, 

Peoples Conmercial and Savings Bank, ^ 

Peoples Savings Bank, 

The Potomac Savings Bank of Gsorgstov^ D. C., 

The Prudential Bank. 

Second Eiport-lmpoH Bank of Washington, D. C„ 
Security Savings and Commercial B a nk . 

Seventh Street Savings Bank, 

Society for Savings & Loans of Washington, 

Standard Savings Bank, 

Terminal Commercial & Savings Bank, ^ 

Tht Union Saving* Bank of Waahington, TNttriet »f Cobtmhin, 

United States Savings Bank, 

Washington Savings Bank, 

Washington Exchange Bank, 

Washington and Southern Bank, 

Woodridge-Langdon Savings & Commercial Bank, 


*****^•• **v im,inUNo.ism,TM oN orthmmt N nUnm l 

K aoo i por m pp ai nt s d Inly tt, lUt. 

Fonmorly The PoopUa Bank •fWmkmgUm.D.C. KooofooroopalmtoiO«USS,tSOS. 

Root i oor mppo inUd Jmn. IS, ISSk 

Sopt.S$,lS3S,hmsiMS$mUtoTk*lniMsthalSmmsa Bank. Boeokm agpoknai Mar. tf, USt. 

VaLLia.Jw»et,im. 


B mo i narmppomSsdDos. SI, IHS. 

I 

Formorig Sooiotg for Sming* •/ SlukimeUm; Mar. It, IStl, hy Tkn Dopari 

Conmtud Mar. IS, ISSS, imU S*. ISISS, Standard Sathtml Bank of WnMagim. 

VoL IJa. Jan. IS, ISU; mhu o rit d by So. 7US, Tk* CommsnU Satitaal Bank of Wo 
VoL IM- hfr. I, ISSS; nhoorbod by Contiaontal Trust Co., WuokimgUm, D. C. 

Formarty SSrtk Sawingo Bank. R oeo t oor oy yotn t o d Fob. 10, ISSS. 

Former ly Mutual Saoingo Bask; oftormards Sotiosal City S arim g o Bank. Roost 

Doe. 7, ISSS. 

Formarty Woshingtan Saoimgt^Bomk. VoL Isg. Juno I, ISOS; i l iirSi rf by No. TSSS, 
Bank of WooUngton. 


Fob. S, ISIS, oboorbo d by The Morobamto Bonk of Woskmgtan, D. C. 

Roooioor apyointod Ayr. S, IStt; rootorod Noo. 11, ISSS; VoL Ug. May I, ISSS. 








